


The title of the Final Report, Per Memoriam ad Spem, is from Latin which means through
memory towards hope. The rice stalk in brown gradation represents peace and prosperity
which is the substance contained in the element of hope. Combined with the Mandate of the
Commission to seek conclusive truth in the form of reconciliation that is manifested trhough
forgiving but not forgetting, the design of the Commission’s cover provides the whole substance
to the title Per Memoriam ad Spem as a reflection of the Commission’s mandate.
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FOREWORD

Based on shared experience that has been passed and prompted by a strong desire to move forward in
order to strengthen peace and friendship, Indonesia and Timor Leste have resolved to settle residual
issues of the past through common effort. It is a fact that the people of the two nations have gone
through a lengthy road in overcoming a part of their sometimes painful past. With the noble spirit and
resolve to learn from the causes of past violence in order to strengthen the foundation for reconciliation,
friendship, peace, and prosperity, this common effort was realized by the Governments of Indonesia and
Timor-Leste through the establishment of the Commission of Truth and Friendship (CTF) Indonesia

— Timor Leste.

After going through initial stages of designing its work system that was not easy and a process full of
challenges, the Commission was finally able to finish a Report addressing one of the residual issues
between Indonesia and Timor Leste regarding various acts of violence surrounding the Popular
Consultation in East Timor in 1999.

Based on its mandare, the Commission was tasked with establishing the Conclusive Truth regarding
human rights events reported to have occurred prior to, immediately after the Popular Consultation on
30 August 1999 and to prepare recommendations that can contribute to healing wounds of the past and
strengthen friendship. These recommendations are aimed at realizing a peaceful and prosperous future
for the two nations that will become their shared historical record.

The Final Report of the Commission entitled Per Memoriam Ad Spem, is the Commission’s answer to
its mandate as stipulated in the Commission’s Terms of Reference. Since it officially began exercising its
mandate on 11 August 2005, the Commission has designed metholodogies and programs intended to
reveal the Conclusive Truth regarding human rights violations in 1999 in three main phases, namely:
the first phase, Document Review of four bodies of documents from KPP-HAM Timor Timur, CAVR
Timor Leste, the Jakarta Ad Hoc Human Rights Tribunal and the Special Panels for Serious Crimes

in Dili; the second phase is implementing the Fact Finding process; and the third phase is preparing
the Commission’s Final Report. The Commission’s Final Report was a result of a combined analysis of
Findings and Conclusions from the Commission’s Document Review Process and Fact Finding Process.



This Report basically is an accounting of the Commission’s work results for two-and-a-half
years since it began working in the last quarter in 2005. This Report also serves as CTF’s
answer, the first bilateral Commission in the world, for the mandate given by the two heads of
state as stipulated in its Terms of Reference.

From the entire process of truth seeking, the Commission has learned and reflected on all views
in the Commission’s Report that has been prepared in an atmosphere of openness, common
acceptance/consensus and with a future-oriented reconciliatory approach. The Commission
hopes that “Per Memoriam Ad Spem” will open up hope in the future. The result of the
Commission’s work contributes to the leadership of two nations to accept events of the past
with openness and sincerity and together formulate real measures towards changes in the
future. The Commission believes that events of the past can never shackle the two nations in

a space devoid of hope. History must be accepted and agreed as a common footstep to open a
new page of history. Revealing events of the past based on factual and conclusive truth serves as
the foundation for the two nations to pave a new road towards cooperation that is empowering
each other in the spirit of eternal friendship.

There is sincere intention from the Commission to make this Report as one of the joint efforts
that is important to the two nations to move forward and fill the friendship between the two
by oerienting to the future. For that reason a need is felt to build and strengthen the pillars of
piece and friendship that can reach all layers of society in the two nations. It is on this basis
that the Commission has chosen to use a Latin phrase as the title of this Report, that is, Per
Memoriam Ad Spem, which means, more or less, to look into and take lessons from past
experience towards a future full of hope.

In the exercise of its mandate, the Commission has received valuable support from the
leadership of the two states, government institutions, expert advisors, academics and other
sources, media, non-governmental organizations and individuals, both in Indonesia and in
Timor-Leste. For that reason, the Commission would like to extend its highest gratitude and
appreciation to:

[presidents, PMs, foreign ministers, government officials, police and military of two states, Bali
provincial government, NTT, Prof. Dr. David Cohen, Preacher Bob and Alice in Wonderland,
academics, NGOs, and many others whom we cannot mention one by one]

Presiden Republik Indonesia dan Presiden serta Perdana Menteri Republica Demokratica de
Timor Leste beserta seluruh jajaran pejabat dan lembaga pemerintahan di kedua negara;

Menteri Luar Negeri Republik Indonesia dan Republik Demokrasi Timor Leste;

Pejabat sipil, polisi dan militer di kedua negara;

Pemerintah Propinsi Bali beserta segenap jajarannya yang telah menyediakan tempat dan
membantu Komisi sehingga aspek pengorganisasian dalam pelaksanaan mandat dapat
dilakukan dengan lancar;

Pemerintah Propinsi Nusa Tenggara Timur beserta jajarannya;

Prof. Dr. David Cohen, ahli Hukum Pidana Internasional dan Direktur Pusat Studi Kejahatan
Perang dari University of California, Berkeley, Amerika Serikat beserta seluruh tim penelitinya;

Prof. Dr. Robert Evans, Direktur, Plowshares Institute, Amerika Serikat, beserta Dr. Alice
Evans;



Para narasumber dan akademisi baik dari kedua negara maupun dari kalangan internasional,
yang telah memberikan pencerahan mengenai aspek-aspek yang terkait dengan konteks dan
konstelasi masalah Timot Timur termasuk periode menjelang, pada saat dan sesudah jajak

pendapat di Timor Timur tahun 1999;

Lembaga Swadaya Masyarakat di Indonesia, Timor Leste, dan internasional, serta Centre
for Internal Displacement Service (CIS) Kupang dan Komisi Keadilan dan Perdamaian
Keuskupan Kupang;

Kalangan media massa baik cetak maupun elektronik baik dari kedua negara maupun dari
kalangan internasional;

Semua pihak yang tidak mungkin dapat disebutkan satu persatu, atas kerjasama, kemitraan,
saran dan kritik yang sangat membantu Komsi dalam menjalankan tugasnya.

Specifically the Commission would like to thank the Heads [sic] of the Joint Secretariat, as
well as all staff, including the translation team, despite being split into Indonesia and Timor-
Leste {now why would we want to say this???}, have in an integrated fashion enable this Final
Report to be materialized according to their respective roles.

Most importantly, the Commission would like to profoundly state its highest appreciation
to all parties who have fulfilled the Commission’s invitation to appear and participate in
the Commission’s process to reveal the Conclusive Truth. The Commission realizes and
appreciates the opinions as well as testimonies conveyed by each individual who appeared
before the Commission as input to be further analyzed in the Commission’s process.

The world has seen many Truth and Reconciliation Commission, but this Commission is
the first Truth and Friendship Commission in the world formed between two states, and
will become a historic precedent as a comparison for other such Commissions that could
be established in the future. Its nature as the first bi-national Commission in the world,
aside from basing its mandate on the concept of restorative justice that is not linked with
retributive justice, the Terms of Reference also provides a challenege to the Commission to
seek institutional responsibility, [a concept] that is not recognized in criminal law. All of us,
especially those who have been involved in the Commission’s process, have been a part of a
historical event.

The present generation owes the future generation, even those yet unborn, to mend all
broken relationships and lay a strong foundation for a future that shines, and is full of hope.

Finally, by quoting a proverb which says that no ivory is not cracked [sic], hereby the
Commission submits this Report to the Leaders of Indonesia and Timor Leste according to

the mandate mandated to the Commission. It is our hope that this Report would serve as
ann important step to open up a new page in the relationship between the two nations.

Denpasar, 31 Maret 2008

Komisi Kebenaran dan Persahabatan
Indonesia — Timor Leste






REFLECTION BY THE COMMISSION

Both Indonesian and Timor-Leste commissioners have worked together since August 2005
until May 2008 as part of the Commission of Truth and Friendship Indonesia Timor-Leste.
The responsibility borne by the commissioners in carrying out the mandate to seek the
conclusive truth and to build reconciliation and friendship between the peoples of Indonesia
and Timor-Leste is not a light one. On such realization, the Commissioners would like

to extend their gratitude to the mandate givers from the Republic of Indonesia and the
Democratic Republic of Timor-Leste for the trust given to us, the commissioners, who were
appointed to sit in the Commission of Truth and Friendship Indonesia — Timor-Leste.

We too have gained experience from the process of exercising the mandate of the
Commission, that it is not easy to reach agreements on the conclusive truth. This requires
moral courage, humility and wisdom to be able to release oneself from emotional ties, and
keep a distance from the violent events that took place in East Timor in 1999, in order to
take a more objective and enlightened approach in order to build a better future between the
two nations. We are also grateful that all findings in the exercise of the Commissions mandate
were reached through agreement. Altbhough we worked based on the Terms of Reference by
using the term “kebenaran akhir”, we do not intend to place the Commission’s findings as
absolute [? You mean, it’s still possible that no human rights violations occurred?]. We put
that on the realization that the only absolute truth is one that belongs to God.

On this journey we found a lesson that no reconciliation can be reached without sacrifice
from all relevant parties. Sacrifice is needed in the dynamics to accept the fact of truth, that
affects to the amount of responsibility of all relevant parties. The Commission also reached a
conviction that in looking at events of the past that caused resentment, no one could claim
oneself as being fully/absolutely right, and other parties as absolutely wrong. This is because in
the reconstruction of history to reveal the fact of truth [sic], challenges faced pertain to how
all parties can reach a fact of truth that can be agreed upon.

In reflecting on the lessons learned from the process of the Commission’s mandate exercise, we
dedicate the Commission’s final report to the future oriented visionary stance, moral courage,
humility, and the [kebesaran jiwa = no exact translation, closest is big heartedness] that has
overcome obstacles of the nature of short term narrow interests, rigidity in the past-looking
perspective, on all of those who have been involved in the exercise of the Commission’s
mandate, since its establishment until the completion of the [final] report.

It requires [kebesaran hati dan jiwa = big heart and soul] to accept and admit bad things [sic]
that happened in the past [past wrongs] and to make the past a valuable lesson.

In closing, the Commission would like to dedicate this final report to truth and friendship
between the peoples of Indonesia and Timor-Leste who have succeeded in overcoming their
shared past in the parts that were not too pleasant [sic], to build a future with better hope. In
this regard, this final report has been compiled based on the spirit of Per Memoriam ad Spem.
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EXECUTIVE SUMMARY

Arising out of their shared determination to learn from the causes of past violence
and to establish a firm foundation for future reconciliation, friendship, peace,

and prosperity, the governments of Indonesia and Timor-Leste resolved to face

the past between the two nations through the forum of the Truth and Friendship
Commission. The Commission’s goals were to conduct a shared inquiry with the aim
of establishing the conclusive truth about the reported human rights violations and
institutional responsibility, and to make recommendations which can contribute to
healing the wounds of the past and further promoting reconciliation and friendship
and ensuring the non-recurrence of similar events.

This Report presents the results of the two and a half years of work by the world’s
first bilateral Truth and Friendship Commission. As such, in itself the Commission
represents a model for cooperation and the development of mechanisms for arriving
at consensus on even the most difficult and challenging of issues.

This Report is comprised of nine chapters. Chapters 1-3 set out the structure,
mandate, and terms of reference of the Commission and explain how the
Commission interpreted and applied them. Chapter 4 describes the historical
background, the institutional structures and political dynamics which formed the
broader context of the violence in East Timor in 1999. Chapter 5-7 provides an
analysis of all of the information and evidence gathered by the Commission. Chapter
8 sets out the Commission’s findings on the basis of this analysis, relates them to the
broader context discussed in Chapter 4, and arrives at final conclusions. On the basis
of these conclusions and the Commission’s reflections on what it has learned from

its research, analysis, and deliberation, Chapter 9 sets out recommendations, lessons
learned and final reflections. In accordance with the mandate, this report will be
submitted to the heads of state and governments of both nations, who will make it
available to the Parliaments and the public.

The Executive Summary is a comprehensive, condensed version of the Report,
that encompasses the core aspects of each chapter and focuses on the findings and
recommendations of the Commission



MANDATE AND IMPLEMENTATION

The Commission’s mandate began in 2005, and was extended until 2008, to complete
the three main components of its work: (1) inquiry, consisting of document review,
fact-finding, and research, (2) making findings on the perpetration of gross human
rights violations and institutional responsibility, and (3) arriving at reccommendations
and lessons learned. The foundation of the Commission’s work was the process of
establishing the “conclusive” truth about the events leading up to and immediately
following the Popular Consultation in East Timor in 1999. This historical inquiry was
conducted in accordance with the research framework outlined in the Commission’s
mandate, which required a document review, and fact finding process, that would be
the basis on which the Commission analyzed and determined the “truth.”

The Commission’s Process

To fulfill its mandate of establishing the “conclusive truth” about the violence in East
Timor in 1999 the Commission collected and analyzed a large body of evidence from
a variety of sources. This evidence and analysis focused on the two central questions
before the Commission: Were gross human rights violations committed in East Timor
in 1999, and, if so, are there institutions that bear responsibility for those violations?
To answer these questions the Commission conducted a Document Review, analyzing
the results of previous trials and investigations. These included the Report of the
Commission of Inquiry (KPP HAM) appointed by the Indonesian National Human
Rights Commission (Komnas HAM), the trials before the Indonesian Ad Hoc
Human Rights Court in Jakarta, including the investigative dossiers (BAP’s) of the
Attorney General’s Office, the Report of the Commission of Reception, Truth and
Reconciliaton of Timor-Leste (CAVR), and the trials and investigations conducted by
the UN Special Panels for Serious Crimes and Serious Crimes Unit (SCU) in Dili.

All of these bodies of documents have strengths and limitations. For example, the
investigation of KPP HAM and the process before the Ad Hoc Court in Jakarta did
not encompass violations allegedly committed by pro-independence groups. The

Ad Hoc Court trials also did not address a wide range of violations, such as sexual
violence, nor did they focus on the alleged direct involvement of elements of the TNI
or other bodies in the perpetration of these violations. In these trials there was also a
general failure to bring the available relevant evidence and witnesses before the Court.
CAVR and KPP HAM were both non-judicial bodies, and this necessarily limited the
nature and scope of their research or investigations. The SCU focused its resources

on priority cases of murder committed by pro-autonomy militias and did not fully
investigate or bring to trial cases involving other major categories of violations. The
SCU was also unable to obtain the cooperation necessary to fully investigate or try
cases involving alleged Indonesian perpetrators. While the CAVR and KPP HAM
considered the larger context of the violence, the trials in Jakarta and Dili focused
largely upon individual cases as isolated events. The limitations and shortcomings of
these previous investigations and trials are analyzed in Chapter 5-7 of the Report and
form the basis for recommendations for institutional reform in Chapter 9.



In addition, the Commission engaged in an extensive Fact Finding process that
included public hearings, closed hearings, statement taking, interviews, and written
submissions. As the Commission is not a judicial body with the power to compel
testimony, these hearings aimed to be inclusive and to allow all concerned parties to
present their perspectives without interruption. These presentations were followed

by “clarification”, in which all the Commissioners could ask questions. As an aid in
establishing the truth, the Commission developed closed hearings as a mechanism
that would allow individuals to give testimony that they might be reluctant or afraid
to provide in public. Through this process the Commission was able to ensure that

it heard a wide range of perspectives on the 1999 violence from the testimony of
witnesses who experienced the events of 1999 in many different roles. One perspective
missing from the Fact Finding process was that of the United Nations. Despite
repeated invitations by the Commission, the UN elected not to allow its personnel to

appear and testify.

The Commission’s Document Review and Fact Finding methodologies should be seen
as distinct but nonetheless complementary parts of one process aimed at establishing
to the extent possible the “conclusive truth” about the 1999 violence. Both of these
methodologies follow a conceptual framework that elaborates in detail the criteria
necessary for findings of gross human rights violations and institutional responsibility.
This framework is set out in Chapters 3 and 5-7 of the Report.

The Commission was well aware of the criticisms made of its public hearings by
members of civil society in both countries. These public hearings, however, were only
one of many sources of information and testimony that the Commission employed.
All of these sources were subjected to a careful analytical process that weighed the
various sources of evidence against one another in order to arrive at sound findings
and conclusions. This analytical process showed, for example, how the Document
Review, because of the nature and depth of the evidence it provided, provided

a solid foundation for evaluation of the various and often contradictory claims

made by witnesses who appeared before the Commission in the Public and Closed
Hearings. The greater evidentiary depth of the evidence gathered and analyzed in the
Document Review substantiated some of the claims made by witnesses in hearings
and definitively contradicted others. In turn, it also demonstrated how the testimony
of some witnesses could add further to, or provide a greater degree of corroboration to
the conclusions reached in the Document Review.

In order to fulfill its mandate to inquire into the nature, scope, and causes of the
violence in 1999, the Commission conducted research into the historical background,
political dynamics, and institutional structures that shaped events before and during
1999 (Chapter 4). This allowed the Commission to inform its conclusions with

a broader understanding of the way in which the causes of the violence in 1999

were connected to previously established institutional structures and practices. This
understanding was particularly important in arriving at recommendations (Chapter
9) aimed at preventing future reoccurrence through institutional reform and other
measures.

Xi
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THE “CONCLUSIVETRUTH?”
Conclusions about the Context of the Violence

There were multiple causes of the conflict in 1999, which are complex and inter-
related. Some of these causes doubtless go back to at least 1974 and the events
ensuing from the end of the Portuguese colonial presence. Others arose from the
more immediate political context of the events of 1998 in Indonesia. The underlying
reasons for each aspect of the conflict in 1999 requires further, specialized research in
order to fully understand why the conflict happened in specific ways, and how various
institutions and individuals participated. However, through its research processes the
Commission has been able to identify some of the core causes of violence, which are
examined in detail in Chapters 4, 6 and 8.

First, the events of 1999 can not be understood in isolation from the longer period
of conflict that occurred in East Timor which displayed horizontal and vertical
dynamics. The nature of the violence that occurred in 1999 was shaped by previous
patterns of conflict.

Second, the violence that occurred in East Timor in 1999 also grew out of the
unique political circumstances that were created by Indonesia’s transition from an
authoritarian to a democratic state (Reformasi), which began in 1998. On the issue of
East Timor, the process of Reformasi and democratization created a new opportunity
for Indonesia to settle the issue in a peaceful, comprehensive, and democratic
manner, as was also the long-term aspiration of the independence movement in East
Timor. However, there was no effective mechanism for abandoning the previous
repressive security enforcement strategies and replacing them with new methods of
law enforcement in line with international human rights standards. The pressures
generated by the political impact of Reformasi and by the prospect of a Popular
Consultation made it unlikely that the previous patterns of repressive security
practices and policies could be easily reversed. Although orders were issued to prevent
human rights violations, in this complex, transitional situation, these orders were, by
themselves, did not serve as an effective mechanism to prevent such violence from
occurring. Further, the rearrangement of the structures of authority, particularly

for the Police vis-a-vis the military in 1999, meant that by the time of the Popular
Referendum, institutions had not yet had time to build the institutional capacity to
exert independence within their new roles and authorities in the emerging, democratic
era.

Third, although in 1999 ABRI was intent on initiating internal reforms to transform
itself by stages into a professional military force with particular focus on the external
defence function, in early 1999 the political and social dynamics and security defence
were still strongly influenced by the legacy of the past (including the dwifungsi
doctrine), when ABRI was deeply involved in the social and political domains,

while simultaneously conducting internal military operations. The combination of

a large military influence and a weak control function in the form of the civilian
administration implied low accountability in government policies and opened the
way to perpetration of violence by involved institutions.



As a result of this system, a specific political and legal culture evolved from the close
ties between the security apparatus and the civilian government. A situation of active
military operation in what was formally “peacetime,” combined with weak rule of law,
made it difficult to hold authorities accountable for their actions. One of the results
of this lack of accountability, was the creation of a political culture which could not
peacefully accommodate differences, especially when those differences were openly
expressed. Thus, within this governing system in East Timor, threats, intimidation
and violence accompanied political differences without any certainty of legal
consequences.

Another area where the weaknesses in this structure of civilian governance was most
apparent is the legacy of the Sishankamrata system and its various interpretations,
which allowed paramilitary groups comprised of civilians to act as legal auxiliaries

to the military and receive public funding. In 1999, the existence of various civilian
groups, armed and non-armed, with close relations with various government agencies
may be seen as spillovers of such past security arrangements that allowed overlap
between the military and civilian government. The consequence of this constellation
of civil and military authorities and armed civilian groups was violence directed
against civilians.

Finally, the institutional actions that led to violence in 1999 represent the culmination
of the actions of those individuals taking part in the violence. However, determining
individual responsibility is not the mandated task of this Commission. Moreover,
individual perpetrators in the kind of organized, politically motivated violence that
took place in East Timor in 1999 act in an institutional context. As noted above,

the violence in 1999 was not random, isolated, or spontaneous. Its organized and
coordinated nature indicates the way in which the acts of specific individuals must

be seen in the larger institutional context in which they found themselves as the
events of 1999 unfolded. This context, in turn, forms the basis for an assessment of
institutional responsibility.

Conclusions about Gross Human Rights Violations and Institutional
Responsibility

Part IT of the Report analyzes the results of the Document Review (Chapter 5) and
Fact Finding (Chapter 6), and concludes with a combined analysis (Chapter 7) that
provides the basis for specific factual findings as to gross human rights violations and
institutional responsibility and the conclusions presented in Chapter 8. Through this
analytical process the Commission was able to provide the following answers to the
two central questions mentioned above:

1. The Commission concluded that gross human rights violations in the form
of crimes against humanity did occur in East Timor in 1999 and that these
violations included murder, rape and other forms of sexual violence, torture,
illegal detention, and forcible transfer and deportation carried out against the
civilian population.

2. The Commission concluded that there was institutional responsibility for these
violations.
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3. In regard to crimes committed in support of the pro-autonomy movement, the
Commission concluded that pro-autonomy militia groups, TNI, the Indonesian
civilian government, and Polri must all bear institutional responsibility for gross
human rights violations targeted against civilians perceived as supporting the pro-
independence cause. These crimes included murder, rape and other forms of sexual
violence, torture, illegal detention, and forcible transfer and deportation.

4. In regard to crimes committed in support of the pro-independence movement,
the Commission concluded that because of the lack of previous systematic judicial
investigations of such violations the exact nature and extent of such violations
could not be conclusively determined. The Commission also determined that
it was nonetheless possible to conclude that pro-independence groups were
responsible for gross human rights violations in the form of illegal detentions that
targeted civilians who were perceived as pro-autonomy supporters.

5. The Commission concluded that persistent patterns of organized, institutional
involvement in these gross human rights violations provide the basis for its
conclusions about institutional responsibility. It further concluded that because of
the nature and scope of this involvement, from a moral and political perspective
the respective states must accept state responsibility for the violations identified
in the Report as linked to their institutions.

How the Commission Arrived at These Conclusions
A. Conclusions about Gross Human Rights Violations

The Commission received a very large volume of documentary, and live, testimonial
evidence that gross human rights violations occurred. All of the four major bodies

of documents examined in the Document Review agreed that gross human rights
violatins were perpetrated in East Timor in 1999. In Chapters 5-7 the Commission
carefully analyzes all of this evidence and concludes that the evidence overwhelmingly
supports the conclusion that a large number of attacks against a civilian population, of
a nature and scale to constitute gross human rights violations, occurred in East Timor

1999.

The Commission’s next step was to identify who committed these gross human
rights violations in the form of crimes against humanity and to determine how they
were perpetrated. In this regard, the Commission reviewed the evidence to ascertain
patterns at the operational level at which the gross human rights violations were
actually perpetrated. The same standards to determine gross human rights violations
were used for each event, regardless of the identity, or institutional affiliation of

the perpetrator. On the basis of its review of all of the evidence, the Commission
identified specific cases of gross human rights violations, and determined that

there were in fact persistent patterns of organized, systematic violations perpetrated
by members or elements of pro-autonomy groups and Indonesian governmental
institutions. These violations include murder, torture, rape and other forms of sexual
violence, forcible transfer and deportation, and illegal detentions. The Commission
also identified a significant number of gross human rights violations in the form of
illegal detention that appear highly likely to have been systematically perpetrated by
pro-independence groups.



On the basis of its analysis of these patterns of perpetration and organized, systematic
conduct (Chapters 5-7 and 8.3), the Commission concluded that gross human rights
violations were perpetrated by both sides directly or indirectly (through material
support, planning, encouragement, etc.), including members of pro-autonomy
militias, TNI, Polri, and Indonesian civilian government, as well as members of
pro-independence groups. Although there is no statistical basis for quantitative
assessment, the evidence analyzed in Chapters 5-7 indicates that the great majority
of reported violations were perpetrated against pro-independence supporters.

B. Conclusions about Institutional Responsibility

To find institutional responsibility the Commission analyzed whether there was
sufficient evidence to demonstrate that the patterns of widespread and/or systematic
violations manifested institutional involvement of sufficient scope and duration to
justify conclusions of institutional responsibility on the part of several institutions
that played a role in the violence in 1999. The central question of institutional
responsibility facing the Commission was which organizations could be linked to
these crimes sufficiently so as to justify a conclusion that they bear institutional

responsibility.

On the basis of its analysis, the Commission concluded that the evidence clearlyh
proved that pro-autonomy militias were the primary direct perpetrators of gross
human rights violations in East Timor in 1999. The consistent patterns of direct
perpetration by pro-autonomy militias in targeting pro-independence supporters
for violence that included murder, systematic rape, torture, severe deprivation of
physical liberty, and deportation and forcible transfer were so clear that there could
be no doubt of their institutional responsibility for these crimes.

In analyzing the extent to which Indonesian institutions also met the criteria for
institutional responsibility, the Commission concluded that the evidence was
sufficiently clear and abundant to justify such conclusions. More specifically, the
Commission found that TNI personnel, police, and civilian authorities consistently
and systematically cooperated with and supported the militias in a number of
significant ways that contributed to the perpetration of the crimes enumerated
above. The evidence also demonstrated that TNI personnel sometimes directly
participated in the operations that led to these crimes. Such participation included
direct participation in the actual commission of the crimes by members of TNI units
and the direction of militia operations by TNI officers who were present when the
crimes were committed.

The Commission found that the TNI commanders in East Timor controlled

the supply, distribution, and use of weapons to militia groups and did so in an
organized manner. They also knew that these weapons would be used to further

the pro-autonomy campaign and that gross human rights violations were occurring
in the course of that campaign. The TNI’s support for militias extended beyond

the provision of weapons and included funding and other material resources. The
support of the TNI also included planning and organization of joint operations that
frequently included TNI personnel and officers. Local TNI headquarters were used
as facilities for illegal detentions, where severe forms of mistreatment of civilians,
including torture and sexual violence sometimes took place. The Commission
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found that the patterns of co-perpetration and support arose out of the structural
interconnections between the TNI and militia and other paramilitary groups that
had developed over time. The reliance of the TNI on such armed civilian groups is
a structural weakness which is one of the sources of their institutional responsibility
for human rights violations in 1999.

The context in which the patterns of cooperation between militias and TNI operated
involves a continuing practice, going back to long before 1999, of collaboration
between militias, civilian defense groups, and TNI local garrisons, whose membership
often overlapped. The patterns of cooperation involved not only planning and
co-perpetration in operations, but also the provision of various kinds of material
support. Developing out of the historical context of ongoing cooperation and close
inter-relations between these organizations, in 1999 at the operational level these
institutions all acted together in the pursuit of the common goal of defeating the
pro-independence movement. The evidence showed unequivocally that these groups
regularly employed violence to achieve their goals and that the violence resulted in the
categories of gross human rights violations listed above. Their joint operations were
often conducted under the direction of Indonesian military or civilian authorities. In
other cases, even where though Indonesian officers or officials may not have planned
or directed the operation the evidence shows that they knew of, acquiesced in, or
approved of the operations. Civilian officials were on some occasions involved in

the operations, and in general provided material support for the militia groups that
perpetrated them with knowledge that this support would lead to such violations.
When police were not involved in the operations themselves they were almost
completely ineffective in preventing them and in providing security for the civilian
population, even after the May 5th Agreement when it was their explicit responsibility
to do so.

The Commission also found that there was abundant evidence that showed the
activities of militia groups were also supported by the civilian government in a
variety of ways. The best documented of these forms of support is the systematic and
sustained way in which the civilian government supplied funding to the militias, even
after they clearly were aware of gross human rights violations being perpetrated by
these militia groups..

The Commission concluded that the evidence supported the conclusion that the
provision of funding and material support by military and governmental officials was
an integral part of a well-organized and continuous cooperative relationship in the
pursuit of common political goals aiming at promoting militia activities that would
intimidate or prevent civilians from supporting the pro-independence movement.
This forms one of the bases for concluding that the TNI and civil government both
have institutional responsibility for the gross human rights violations perpetrated
against perceived pro-independence supporters in 1999. The TNI’s domination of
the civilian government, as shown by the analysis of the larger context in Chapter 4,
reinforces the conclusion of institutional responsibility on its part.

Viewed as a whole, the gross human rights violations committed against pro-
independence supporters in East Timor in 1999 constitute an organized campaign
of violence. Individuals from the militia, police, local civil administration, and TNI
participated in various phases of this campaign of violence and political repression



conducted against civilians they believed to be associated with the pro-independence
movement. This campaign followed certain patterns often consisting of a series

of connected events involving intimidation, threats and actual force in order to
discourage support by the civilian population for the pro-independence movement.
The campaign involved organized attacks on villages by militias and TNI.

A campaign of coordinated activity of this kind requires planning, and logistical

and financial support. The Commission concluded that the evidence demonstrated
that TNI and Police personnel, as well as civilian officials, were at times involved in
virtually every phase of these activities that resulted in gross human rights violations
including murder, rape, torture, illegal detention and other severe deprivations of
physical liberty, and forcible transfer and deportation. This kind of sustained and
coordinated activity involving many forms of support, encouragement, and co-
perpetration forms the basis forms the basis of the Commission’s conclusion that the
TNI, Polri, and civilian government all bear institutional responsibility for these
crimes.

The Commission experienced greater difficulty in reaching definitive conclusions
about institutional responsibility for gross human rights violations committed by
pro-independence groups. On the one hand, there is no doubt that human rights
violations, including murder, destruction of property, and illegal detention were
committed against civilian populations who opposed independence. On the other
hand, because of the lack of systematic investigation by the SCU and other bodies

of the role of pro-independence groups in the 1999 violence, there is considerable
dificulty analyzing the extent to which some of these crimes are part of a larger
context of organized violence, as required for findings as to institutional responsibility.
Because of this shortcoming, and on account of its mandate to make findings as

to the “conclusive truth,” it is only in the case of illegal detentions where there is
enough reliable evidence to conclude that there is institutional responsibility on the
part of pro-independence groups.

The Commission also considered a difficulty concerning the institutional
responsibility of pro-autonomy militias and pro-independence groups. Because of
the achievement of independence by Timor Leste, these groups no longer exist. For
this reason a conclusion about their institutional responsibility would have only a
symbolic value. States have a political and moral obligation to accept responsibility
for gross human rights violations committed by groups to which they have an
historical connection, even when those institutions no longer exist or have undergone
significant transformation.

From a forward looking perspective, the Commission concluded that the government
of Timor-Leste bears state responsibility for the illegal detentions constituting

gross human rights violations that were perpetrated by pro-independence

groups. This acceptance of state responsibility for these groups is not based on

legal accountability but arises from the moral and political basis of institutional

responsibility.
In regard to Timorese pro-autonomy militias, because of the Commission’s forward

looking perspective in formulating its conclusions and the recommendations that
are based upon them, the Commission concluded that Indonesia also bears state
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responsibility for those gross human rights violations that were committed by these
militias with the support and/or participation of Indonesian institutions and their
members.

THE COMMISSION’S RECOMMENDATIONS

The Recommendations respond to the Commission’s mandate, the lessons learned, as
well as to tangible problems that currently face each country as a result of the violence
in 1999. Above all, they are a response to the needs of those whose lives were affected
by the violence in 1999.

The mandate authorizes the Commission to make specific recommendations, inter
alia, regarding amnesty and rehabilitation. The mandate also asks the Commission

to make recommendations that include innovative ways to improve people-to-people
relationships in the two countries that are in congruence with local religious beliefs
and customs, and to solidify cooperative and reconciliatory processes at the state level.
In addressing these guidelines of its mandate, the Commission aimed to provide
realistic and concrete recommendations that are inclusive, forward-looking, based

on principles of restorative justice, and which would promote long term friendship,
reconciliation and the prevention of future conflicts and violence.

In addition, in preparing its Recommendations, the Commission took into account
the institutional shortcomings and failures that it had identified (Chapters 4-8) as
having contributed to the 1999 violence. Remedying systemic and institutional
failures through institutional reform is necessary to prevent future reoccurences of
violence and to ensure the foundation for peace and friendship between the two
countries.

In fulfilling its mandate the Commission followed two key principles in formulating
recommendations. The Commission determined that in order to promote
reconciliation recommendations must be inclusive, and must not discriminate
between parties, particularly based on political afliliation. The second principle
informing the recommendation is that they all take the form of collective
reparations, requiring material and other forms of support from the relevant
governments and institutions.

The Commission’s recommendations for urgent action may be summarized under
several themes.

1. Recommendations Focusing on Accountability and Institutional Reform

e The Commission does not recommend amnesty or rehabilitation for any
persons.

* A key component of such institutional reforms is promoting a culture of
accountability in the instutitions whose responsibility it is to maintain
peace and security and to prevent and punish violations of law and human
rights. Based upon this principle and in accordance with its Terms of
Reference and considerations of procedural justice, the Commission made no
recommendations for amnesty or rehabilitation of any individuals or groups.



* The Commission’s Report identifies weak judicial institutions, the lack of
an effective committment to the rule of law, and the lack of accountability
in military and security forces, as factors that contributed to the violence of
1999. On the basis of its reflections on these conclusions and the underlying
events, the Commission recommended a series of urgent institutional reform
including: (1) A human rights training program focused specifically on
the role of security forces and intelligence organizations in situations of
political conflict, mass demonstrations and civil unrest and emphasizing the
obligation of the military and intelligence forces to remain neutral in political
controversies and elections, to refrain from using state resources in support of
political parties or their goals, and to operate solely within the limits of the
law and under the direction of civilian leadership. (2) A human rights training
program focused specifically on the role of particular civil institutions in
planning for and working to prevent situations of civil and political conflict
through mediation, peaceful method sof conflict resolution, and the inculcation
of a culture of understanding and toleration of political difference, and of the
right of citizens to express their differences without fear or intimidation within
all levels of the civilian government. (3) The promotion of institutional reforms
that enhance the authority and effectiveness of institutions or agencies
charged with the investigation and prosecution of human rights violations
alleged to have been perpetrated by members of the armed forces, police or
other security agencies. (4) Specialized training programs for military, police,
and civilian officials to promote the protection of women and children and the
prevention of sexual exploitation and violence in all forms against women, and
other vulnerable populations.

* The Commission’s findings and conclusions in regard to the nature and causes
of the violence in 1999 underscores the importance of institutional reform
that will lead to a clearer understanding of the role of a professional military
operating in a democratic state solely under the control and authority of the
elected civilian government. On this basis the Commission makes a series
of recommendations aimed at preventing recurrence of the kind of violence
that occurred in 1999 through a transformation of military doctrine and
institutional practices and mentalities from that of a freedom fighting
or revolutionary people’s army to the kind of professional armed forces
appropriate for a modern, democratic state operating under the rule of law
and civilian control.

2. Recommendations Involving Joint Border and Security Policy

Unresolved border and security issues represent an ongoing impediment to
achieving peace and friendship between the two nations and to addressing the
needs of those individuals whose lives have been adversely affected by the violence
in 1999. To resolve these issues the Commission recommended the following
urgent measures:

* The governments of Indonesia and Timor-Leste establish visa-free “Peace
Zones,” already informally in existence, on the border between Timor-Leste
and West Timor. The establishment of an official Peace Zone(s) will bring
legitimacy to these activities and expand the possibility for further widespread
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bilateral communications, cultural exchanges, and economic development,
particularly through the creation of a free trade zone within the Peace Zone(s).

Increasing security on the border zone between the two countries through a
mechanism of field cooperation, coordination and training involving joint
patrols and joint border posts.

The completion of agreements related to land, sea and air border demarcation
and delimitation between the two countries, that have not yet been fully

agreed.

Developing special programs to implement and enforce standards of
professional and technical expertise and qualifications of border security
personnel.

Consideration of a process for enabling the “safe crossing” for Indonesians
citizens of Timor Leste descent, and Timorese citizens of Indonesian descent in
accordance with the laws of the two countries.

3. Recommendations to Promote Conflict Resolution and Provide Psychosocial
Services for Victims

The Commission recommends the establishment of a Documentation and
Conflict Resolution Center tasked with promoting understanding of the
past between the peoples of the 2 nations, providing educational and training
programs in conflict resolution and mediation for government, civil society,
communities, and educational curricula. The Center shall also be tasked by
the two governments with developing comprehensive and inclusive survivor
healing programs, particularly for victims of sexual violence and torture.

4. Recommendations Involving Economic and Asset Issues

The Commission recommends the two governments to accelerate the
resolution of the complex economic and asset issues including the disposition
of public and private assets, addressing unresolved pensions for former civil
servants and other related issues.

5. Recommendation for a Commission for Disappeared Persons

The Commission recommends that the governments of Indonesia and
Timor-Leste work together to acquire information/form a commission about
disappeared people and cooperate to gather data and provide information. This
Commission shall also be tasked to identify the whereabouts of all Timor Leste
children who were separated from their parents and to notify their families.

6. Recommendation for Acknowledgment

Commission recommends for official acknowledgment through expressions of
regret and apology for the suffering caused by the violence in 1999 and a firm
commitment to take all necessary measures to prevent reoccurrence of such
events and to heal the wounds of the past.



Iv.

7. Long Term and Aspirational Recommendations

* The Commission made several recommendations that are more general in
nature and aim at promoting long term friendship and reconciliation between
the peoples of the two nations. They include, cultural and educational
exchanges, cooperation and support in the health sector, promoting a wider
culture of peace and respect for the rule of law and human rights, continuing
security cooperation and bilateral programs in respecting and caring for
the remains of the deceased in each country, and consideration of options
regarding dual citizenship.

LOOKING TOWARDS THE FUTURE

The Commission’s recommendations and spirit of truth are a sound basis to further
develop the ties between Indonesia and East Timor. Symbolically and through the
tangible results of the Commission’s work, the two countries have already joined
together to face a difficult past, and have promised to take a positive approach to the
future.

A commitment to friendship will require the full and speedy implementation of
recommendations, which will need the financial support and human resources of each
country. More importantly, friendship will flourish only with the time, dedication and
dialogues by citizens, institutions and leaders. However, over time these investments
have the potential to bring specific and significant benefits to the economic, social,
cultural and political life of the two nations and the region. Within an environment
of friendship there is the real potential for trade to increase, security to improve, and
cultural and educational exchange to enrich the lives of the two nations’ peoples.
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CHAPTER 1

INTRODUCTION

STATEMENT OF PURPOSE

Based on the principles of mutual respect and mutual benefit, the Republic of
Indonesia and the Democratic Republic of Timor-Leste have undergone a long
journey towards overcoming their shared past. As nations and democratic states
that are still undergoing transformation towards a better life, each nation faces

its respective domestic problems and priorities, especially in strengthening the
social, political and economic order. To this end, the two nations desire conducive
circumstances for peace and development, including harmonious mutual relations.
For that reason, the two nations are determined to continue developing neighborly
relations that are dynamic, friendly and mutually beneficial. As part of that
determination, the two governments intend to resolve residual issues between them.

Among the important residual issues are those related to the various human rights
violations reported to have occurred prior to and immediately after the Popular
Consultation in 1999 in East Timor. Regarding those events, the two states have
established various judicial processes as well as a number of commissions of inquiry.
In Indonesia the Commission of Inquiry on Human Rights Violations in East Timor
(KPP HAM) and the Ad Hoc Human Rights Tribunal were formed in September
1999. In Timor-Leste the Commission for Reception, Truth and Reconciliation
(CAVR) and the Special Panels for Serious Crimes (SPSC) in the Dili District Court
were established.! These four institutions have produced conclusions and decisions in
accordance with their respective mandates, processes and procedures.

1 Unlike KPP HAM, the Ad Hoc Human Rights Tribunal and the SPSC/SCU who all focused on human rights violations inquiry
that took place in 1999, the CAVR pursuant to UNTAET Regulation No. 2001/10 was mandated to investigate Human Rights
violations that took place since 24 April 1974 until 25 October 1999. The SCU was the prosecution unit of the SPSC tribunal

system, and was responsible for the investigation of human rights violations that qualified as “serious crimes.”
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However, the violence that took place prior to and immediately after the Popular
Consultation? in East Timor in 1999 was a terrible humanitarian experience that

is regretable, and has continued to burden both Indonesia and Timor-Leste despite
the establishment of these judicial and non-judicial processes. There is a deep
awareness amongst the leadership of the two states that leaving this complex problem
unresolved will result in the potential for instability, hatred and even conflict between
the two nations and their peoples. The two nations are committed to not letting this
historical legacy become a burden for generations to come.

In this spirit and motivated by a strong desire to create a better future, the leaders

of Indonesia and Timor-Leste met in Bali on 14 December 2004 and signed a Joint
Declaration and a Memorandum of Understanding. The most important point
from this meeting in Bali was the agreement to establish a Commission of Truth
and Friendship (CTF) between Indonesia (RI) and Timor-Leste (RDTL). The
Commission was mandated to reveal the conclusive truth about the reported human
rights violations that occurred in East Timor in 1999.

The leadership of the two nations realize that a common understanding about what
occurred in East Timor in 1999, as well as learning lessons from these events, are

of the utmost importance in the efforts to establish strong and beneficial relations
between the two states and to restore human dignity. The Comission of Truth and
Friendship was established to create a productive approach to diplomacy and healing
the wounds of the past, as opposed to adopting attitudes or approaches at the state
level that would foster unproductive blame, resentment or mistrust. Indonesia and
Timor Leste have conducted this shared inquiry into the past as one way to transform
a historical burden into lessons learned that can prevent future human rights
violations and nurture peace for the peoples in both nations.

OBJECTIVES OF THE FINAL REPORT

The Final Report of the Commission of Truth and Friendship of Indonesia and
Timor-Leste (subsequently referred to as CTF or the Commission) presents all
aspects of the Commission’s work in accordance with its Terms of Reference.3 This
report describes the mandate, the Commission’s interpretation of the mandate, and
the stages and methods of the mandate’s implementation. The report culminates

in specific findings about the conclusive truth and recommendations to the
governments of Indonesia and Timor-Leste.

The substance of the Final Report elaborates matters pertaining to human rights
violations reported to have taken place prior to and immediately following the
Popular Consultation in East Timor4 in 1999. The nature, causes and scope of

2 The term “Jajak Pendapat” is used in the Bahasa Indonesian version of this Report for “Popular Consultation” following
the translation of the Commission’s Terms of Reference. “Popular Consultation” is also referred to as “Penentuan Pendapat”
according to the translation of the New York 5 May 1999 Agreement.

3 The Terms of Reference (TOR) were prepared and agreed upon jointly by the two states on March 9, 2005 in Jakarta.

4 In the Bahasa Indonesia version of this Report the name Timor Timur (East Timor) is applied for the period of Indonesian
Government in this territory before 25 October 1999. Timor-Leste is used to refer to the state, government and the people of

Timor-Leste after 25 October 1999.
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human rights violations are examined, and the Commission derives lessons learned
from its evaluation of the conclusive truth. Based on the conclusive truth and the
lessons learned, the Commission will make recommendations to the two Heads of
State/Governments aimed at healing the wounds of the past and restoring human
dignity. The Final Report will also serve as a common historical record for the two
nations about the violence in East Timor in 1999 and the two nations’ efforts to
promote friendship and cooperation.

Pursuant to the Commission’s Terms of Reference, the Final Report will be presented
to the Heads of States/Governments who are the mandate givers. They will in turn
forward it to the respective parliaments and make the report accessible to the public.
The official languages of this report are Indonesian, Tetum> and English. The report
has also been translated into Portuguese. To avoid misinterpretation due to linguistic
discrepancies, the reference Final Report text will be the Indonesian language version.

REPORT STRUCTURE
The Final Report is structured as follows:

An Executive Summary introduces the main report. The main report is divided into
three parts.

Part I discusses the objectives, mandate and process of the Commission, including:

Chapter 1: Introduction
Explains the objectives and structure of the report, as well as its scope and
limitations.

Chapter 2: Mandate
Explains the Commission’s interpretation of its mandate pursuant to the Terms of
Reference.

Chapter 3: Implementation

(1) Description of the methodologies used by the Commission: (i) Document
Review, and (ii) Fact-finding.

(2) Outline of the Commision’s theoretical framework, including the
Commission’s working definitions of concepts of justice, standards of gross
human rights violations and standards for institutional responsibility.

(3) Other aspects of the Commission’s mandate implementation.

Part II presents context, analyses and findings from the Commission’s mandate
implementation, as follows:

Chapter 4: Context

5 ‘The Final Report of the CTF will be translated into Tetum and made available in a popular version for distribution at the

grassroots level.
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Presents the background and aspects relevant to the conditions in East Timor

in 1999 in order to provide a broader understanding of those events. These
conditions are addressed in this chapter to provide additional information to
augment the Document Review (Chapter 5), and in accordance with the mandate
for the Commission to determine the causes and nature of violence in East Timor
in 1999. The discussion of context includes a brief review of relevant aspects of
the historical background that may add to an understanding about the general
conditions in East Timor in 1999, the structure of the Indonesian government

in East Timor, pro-autonomy and pro-independence organizations, the effects

of the political transition in Indonesia, and issues pertinent to the 5 May 1999
Agreement. This section also addresses past mistakes, or structural weaknesses
that need to be overcome in order to prevent similar events from reoccuring

in the future. Measures to correct these problems will be presented in the
recommendations section of this report.

Chapter 5: Document Review: Analysis of Evidence of Previous Trials and
Reports.

This part presents an analysis of the bodies of documents from the Indonesian
Commission of Inquiry on Human Rights Violations in East Timor in 1999
(KPP HAM), the Ad Hoc Human Rights Tribunals in Jakarta, the Special Panels
for Serious Crimes (SPSC)/ Serious Crimes Unit (SCU) and the Commission

for Reception, Truth and Reconciliation of Timor-Leste (CAVR). The analysis
evaluates the respective strengths and weaknesses of each of the four bodies of
documents, and presents an analysis of the evidence regarding gross human rights
violations and institutional responsibility.

Chapter 6: Fact Finding
Analysis of the results of the Fact Finding process, including statement taking,
public hearings, submissions and secondary source research.

Chapter 7: Comparative Analysis and Summary of the four bodies of documents
and the fact-finding process. The summary addresses various substantive aspects
about gross human rights violations as well as the context.

Part III is the concluding part of the Final Report and it contains:

Chapter 8: Findings: The Conclusive Truth

This section contains a brief and comprehensive summary of the Commission’s
Findings based on the Document Review and Fact Finding processes, including
the nature, scope and causes of the violence in East Timor in 1999, as well

as specific findings about gross human rights violations and institutional
responsibility.

Chapter 9: Recommendations and Lessons Learned

This part discusses measures that the Commission deems necessary to be taken

by the governments of Indonesia and Timor-Leste in order to realize the goals

of its mandate. The substance of the recommendations is derived from tangible
problems that face the two nations, and the Commission’s analysis of the

lessons learned, with specific regard to the mistakes and weaknesses that led to
institutional responsibility for the commission of human rights violations in 1999.
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Based on these lessons learned, the Commission will recommend measures to
prevent the reoccurence of similar events in the future, as well as measures to
promote reconciliation and friendship between the peoples of the two nations in
the future. The Commission will also recommend mechanisms for implementation
to ensure that the Commission’s recommendations will be implemented,
monitored and evaluated systematically and periodically.

Although this report functions as an integrated whole, the Executive Summary and
the individual chapters have been composed in a style so that readers who wish to
examine only specific aspects of the Commission’s work, or who want only a brief
overview, can understand the Commission’s conclusions without reading the report
chronologically in its entirety.

SCOPE AND LIMITATIONS

The scope of this Final Report is shaped by the Commission’s mandate as stipulated
in the Terms of Reference, namely, (1) to conduct a Document Review of the
Commission’s four reference bodies of documents, as well as (2) to implement Fact-
finding process, to arrive at findings concerning;:

(1) Gross human rights violations and institutional responsibility, and,

(2) The nature, causes and scope of gross human rights violations in East Timor that

took place prior to and immediately following the Popular Consultation in East
Timor in 1999.

The Commission’s mandate is limited to:

(1) Events that took place in the period between 27 January 1999 until 25 October
1999 in East Timor.

(2) Documents accessible to the Commission throughout the duration of its mandate
implementation.

(3) Conditions set out in the Terms of Reference.
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CHAPTER 2

MANDATE

2.1

TERMS OF REFERENCE!'

At a summit held on 9 March 2005, the Governments of Indonesia, represented

by President Dr. Susilo Bambang Yudhoyono, and Timor-Leste, represented by
President Kayrala Xanana Gusmao and Prime Minister Mari Alkatiri, agreed on the
Terms of Reference for the Commission of Truth and Friendship (CTF). The Terms
of Reference defined the objectives, working principles, mandate and the period of
mandate implementation of the Commission.

The Commission’s objective, as stipulated in the Terms of Reference point 12, is to
establish the conclusive truth regarding the events prior to and immediately after
the Popular Consultation in 1999, with the view to promote reconciliation and
friendship, as well as to ensure the non-recurrence of similar events in the future.

The underlying principles for the Commission’s work, as stipulated in the Terms of

Reference point 13, are as follows:

a. The relevant principles laid down in Indonesian Law no. 27/2004 on the
Commission of Truth and Reconciliation and UNTAET Regulation no. 2001/10
on the Commission of Reception, Truth and Reconciliation? (CAVR), in
accordance with the mandate of the CTE

b. In the exercise of its mandate, the CTF shall bear in mind the complexity of the
transitional situation in 1999, aiming at further strengthening of reconciliation
and friendship between the two countries and peoples.

c. Based on the spirit of a forward looking and reconciliatory approach, the CTF
process will not lead to prosecution and will emphasize institutional responsibility.

1 See Attachment 1 for CTF Terms of Reference; Attachment 10 for CTF Rules of Procedure; Attachment 11 for List of CTF
Personnel.

2 The Indonesian Law on the Truth and Reconciliation Commission was approved by the House of Representatives and the
President on 6 October 2004. However on 7 December 2006 based on its judicial review, the Constitutional Court of Indonesia

decided to repeal this Law. For the considerations that this decision was based on see, Constitutional Court Decision No. 006/

PUU-1V/2006.
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d. The CTF shall promote friendship and cooperation between governments
and peoples of the two countries, and promoting intra and inter-communal
reconciliation to heal wounds of the past.

e. Does not prejudice against the ongoing judicial processes with regard to reported
cases of human rights violations in Timor-Leste in 1999, nor does it recommend
the establishment of any other judicial body.

The mandate of the Commission as stipulated in the Terms of Reference point 14 is:

a. Reveal the factual truth regarding the nature, causes, and the extent of reported
human rights violations that occurred in the period leading up to and immediately
after the Popular Consultation in Timor-Leste in August 1999 :

i. Review all the existing materials documented by the Indonesian National
Commission of Inquiry on Human Rights Violation in East Timor in 1999
(KPP HAM) and the Ad-Hoc Human Rights Court on East Timor, as well as
the Special Panels for Serious Crimes, and the Commission of Reception, Truth
and Reconciliation in Timor-Leste.

ii. Examine and establish the truth concerning reported human rights violations
including patterns of behaviour, documented by the relevant Indonesian
institutions and the Special Panels for Serious Crimes (as contained in its
indictment letters) with a view to recommending follow-up measures in the
context of promoting reconciliation and friendship among peoples of the two
countries.

b. Issue a report, to be made available to the public, in Bahasa Indonesia, Tetum and
English, and translated into Portuguese, establishing the shared historical record
of the reported human rights violations that took place in the period leading up
to and immediately following the Popular Consultation in Timor-Leste in August

1999.

c. Devise ways and means as well as recommend appropriate measures to heal the

wounds of the past, to rehabilitate and restore human dignity, inter alia:
Recommend amnesty for those involved in human rights violations who
cooperate fully in revealing the truth;

ii. Recommend rehabilitation measures for those wrongly accused of human rights
violations;

iii. Recommend ways to promote reconciliation between peoples based on customs
and religious values;

iv. Recommend innovative people-to-people contacts and cooperation to further
enhance peace and stability.

The Terms of Reference point 15 specify the following in regard to the period for the

Commission’s mandate implementation: “The Commission shall commence its work

as soon as possible, but no later than August 2005 for the period of one year, with the
possibility of an extension of a maximum of one year.”

Subsequently the Commission received approval from the two governments to extend
the duration of its operations.
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THE COMMISSION’S INTERPRETATION OF THE TERMS OF
REFERENCE

Although the Terms of Reference have specified the main issues serving as the basis
of its work, the Commission, formally established on 11 August 2005, felt that

it needed to interpret a number of important elements in the Terms of Reference
in order to achieve a common understanding among the Commissioners, and in
order establish a more operational guideline for the Commission to carry out its
work. In this section the Commission will explain particular points that required
interpretation and elaboration.

The Commission’s Process Will not Lead to Prosecution

The Commission’s Terms of Reference stipulates that the CTF process will not lead
to prosecution of individuals but instead and will focus on analysis of institutional
responsibility. The Terms of Reference also states that the Commission must “not
prejudice against the ongoing judicial process with regard to reported cases of human
rights violations in Timor-Leste in 1999, nor does it recommend the establishment
of any other judicial body.” The main issue to be emphasized from these points is the
Commission’s non-judicial nature. The Commission is not a judicial body established
to conduct a prosecutorial process against individuals, or to recommend trials for the
individuals in question.

The Commission affirms its independence from all of the legal processes that have
been held, or are ongoing. The Commission also does not prejudice any legal
processes pertaining to reported human rights violations in East Timor in 1999. The
definition of prejudice in this case is that the Commission’s work does not have any
impact on any legal processes pertaining to reported gross human rights violations in
East Timor in 1999.

The Conclusive Truth3

Pursuant to the Terms of Reference one of the goals of the Commission is to establish
the conclusive truth. The Commission determined that the term conclusive truth is
not a legal term. In this regard, conclusive truth is produced from findings based on
review and analysis of all facts about the events, background and the overall context
of violence in 1999. This review and analysis encompasses the documents and
evidence produced by the Commission of Inquiry on Human Rights Violations in
East Timor in 1999 (KPP HAM), the Ad Hoc Human Rights Tribunals in Jakarta,
the Special Panel for Serious Crimes/SCU and the CAVR in Timor-Leste, as well

as those found during the fact finding process conducted by the Commission. The
Commission’s understanding of the conclusive truth is consistent with its mandate to
“Reveal the factual truth of the nature, causes, and the extent of reported violations
of human rights, that occurred in the period leading up to and immediately following
the Popular Consultation in Timor-Leste... ”.4

3 In the Bahasa Indonesia version of this Report, the Commission uses the term “Kebenaran Konklusif”as the accurate translation
of “Conclusive Truth,” although in the Indonesian translation of the Terms of Reference it is alternatively referred to as both
“Kebenaran Konklusif”and “Kebenaran Akhir.”

4 CTF Terms of Reference point 14(a).
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Amnesty

The Terms of Reference point 14(c) specify measures the Commission may
recommend “to heal wounds of the past, rehabilitate and restore human dignity.”
Point 14(c)(i) specifies that the Commision may, inter alia, “Recommend amnesty for
those involved in human rights violations who cooperate fully in revealing the truth.”

Regarding the clause about recommendations for amnesty, the Commission interprets
this provision as providing an option that it can employ in the fulfillment of its
mandate, including for the purposes of promoting reconciliation and friendship. In
other words, the amnesty clause in the Terms of Reference is not an obligation nor an
absolute requirement.

The Commission considers the two important issues stressed in the Terms of
Reference in the point above, are (1) the purpose of giving amnesty recommendations
is related to the Commission’s goal of achieving reconciliation, that is, to heal wounds
of the past and restore human dignity; and (2) amnesty recommendations shall be
considered only when the alleged perpetrators meet the criteria encompassed in the
term “full cooperation.”

The Commission determined in order to fulfill the criteria of “full cooperation” a
party must:

- Show willingness to come to a public or closed hearing,

- Testify truthfully and fully about what the party personally heard, knew, and felt
about gross human rights violations in East Timor prior to and immediately after
the Popular Consultation in East Timor in 1999.

- Testify truthfully about his/her involvement, either directly or indirectly,
intentionally or unintentionally, in the events in question.

- Express remorse about the violence that took place in general, and specifically
about those acts within his/her scope of responsibility. Expressions of remorse may
include an apology.

- Assume a forward-looking stance to learn the lessons of the past and build
friendship based on the spirit of reconciliation.

- State a commitment to not repeat similar acts in the future.

Furthermore, the Commission considers that it can reccommend amnesty only when
the following criteria are met: (1) The alleged perpetrator invited to Public Hearings
meets the “full cooperation” standards above; and (2) An amnesty recommendation
will promote the goals of healing wounds of the past, rehabilitating and restoring
human dignity, and contribute to reconciliation; and (3) The amnesty provision will
meet procedural justice requirements, in that it is open to all relevant parties.



CHAPTER Il : MANDATE

Rehabilitation

The Terms of Reference also provide for the Commission to “Recommend
rehabilitation measures for those wrongly accused of human rights violations.” The
goal of rehabilitation in the Terms of Reference is to restore the reputation of those
wrongly accused of committing human rights violations. The aim of rehabilitation

is to restore the dignity of the accused parties by clearing their names, restoration

of their previous positions (if they were negatively affected as a result of these
accusations), and their social status. The term rebabilitation in the Terms of Reference
is therefore not only limited to the legal context, but also applies to social and
political contexts.

This point encompasses two important matters, namely: (1) the goals of
recommendations for rehabilitation are pertinent to reconciliation, that is, as a way
to heal wounds of the past and restore human dignity; and (2) The basic criteria for
rehabilitation is that the Commision must prove that the accusations against the
alleged perpetrator were unsubstantiated.

The Commission considers that it can recommend rehabilitation only when: (1) the
underlying criteria for rehabilitation recommendation have been met, and (2) the
recommendation can support the objectives pertinent to the goal of reconciliation. In
other words, the rehabilitation clause in the Commission’s Terms of Reference is not
an obligation or an absolute requirement.

Reconciliation

Point 12 of the Terms of Reference stipulates that the Commission aims to establish
the conclusive truth to “...further promoting reconciliation and friendship...”.
Regarding reconciliation, point 14(c)(iii) of the Terms of Reference stipulates that
one aspect of the Commission’s mandate is to “Recommended ways to promote
reconciliation between peoples based on customs and religious values”.

As a process, reconciliation is an effort to reframe the present by combining an
acknowledgment of past wrongdoing with visions or ideas for a better future.5 The
Commission interprets reconciliation between the peoples of Indonesia and Timor-
Leste as a process that gives consideration to prevailing values in the two states.

Point 13(d) of the Terms of Reference states that one of the working principles

of the Commission is “Further promoting friendship and cooperation between
governments and peoples of the two countries, and promoting intra and inter-
communal reconciliation to heal the wounds of the past.” Point 14(c) of the Terms

of Reference also articulates the need for appropriate measures to heal wounds of the
past, rehabilitate communities and individuals impacted by the violence, and restore
of human dignity. With regard to these points, the Commission understands that
reconciliation and healing wounds of the past are complementary and interdependent
processes.

5 John Paul Lederach, Building Peace: Sustainable Reconciliation in Divided Society, (Washington: USID, 1997), 26.
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The Commission understands that the emphasis in the Terms of Reference points
13(d) and 14(c) encompasses all parties impacted by the violence that took place in
East Timor in 1999. Even though the Terms of Reference do not explicitly refer to
reparations, because the Commission works within a general framework of restorative
justice, the Commission will recommend restorative measures to overcome victims’
suffering, to heal wounds of the past and to restore human dignity. These measures do
not fall within the legal context, but are elements of restorative justice that are seen as
necessary to promote reconciliation and friendship. Consistent with the Commission’s
mandate to strengthen reconciliation and friendship, these reparation measures shall
be public and collective, rather than individual.

In formulating reconciliation measures between the peoples of Indonesia and Timor-
Leste regarding events in 1999 in East Timor, the following principles were followed :
a. Principle of Non-discrimination.

b. Reconciliation, although implemented among the peoples of the two nations,
needs to be supported by policies of the two governments, both national and
bilateral. These government policies are needed as the basis for planning,
implementation and supervision of the reconciliation process.

c. Reconciliation needs to incorporate the lessons learned from the past, based on the
principle of honoring the independence, sovereignty, and history of the respective
nations and the common history of the two nations. This principle is also a part of
the process of healing wounds of the past.

Friendship

The Commission considered the following points from the Terms of Reference in
defining friendship: (1) Introduction to the Terms of Reference point 7 that “The two
governments are committed to resolve residual problems of the past and to deepen
and expand bilateral relations both at the government and people-to-people levels...”;
(2) Terms of Reference point 12 affirms that the establishment of conclusive truth
about the violent events of 1999 is ultimately intended to “to further promoting
reconciliation and friendship, and ensuring the non-recurrence of similar events.”; (3)
Terms of Reference 13(d) states that one of the Commission’s working principles is
“Further promoting friendship and cooperation between governments and peoples of
the two countries...” Based on these stipulations the Commission fully understands
that promotion of friendship between the two nations is one of the main objectives of
the Commission.

The Commission further understands that friendship in this case is an innovative
relation between two nations and peoples based on mutual respect, sincerity and
cooperation, that generates a reconciliatory, forward-looking approach to promote
peace and welfare of the two nations.

Lessons Learned

Point 10 of the Terms of Reference states that “... Indonesia and Timor-Leste have
opted to seek truth and promote friendship as a new and unique approach rather
than the prosecutorial process...” Furthermore in point 11 of the Terms of Reference
it is affirmed that through this new and unique Commission, the two countries, who
share a common history, have agreed with “courage and vision to look at the past as a
lesson and embrace the future with optimism”.
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Lessons that can be learned are the conclusions reached by identifying and
understanding specific mistakes, or weaknesses in institutions or processes that
allowed acts of violence to take place in East Timor in 1999. Learning lessons from
the past is one way to begin to rectify past wrongs, and to create change so similar
events will not happen in the future, either in Indonesia or in Timor-Leste. The
lessons learned touch upon multiple areas including systems of governance and law,
and social, economic, and cultural structures.

Complexities of the 1999 Transition Period

The introduction to point 5 of the Terms of Reference emphasizes that it is very
important to understand the way in which political reforms in Indonesia that were
coming to a peak in 1998 that had implications for the events in 1999. These
implications arise because Indonesia was undergoing a complex and radical political
transformation as the Suharto regime was deposed and the new Reformasi era began.
Furthermore point 13(b) affirms that “In the exercise of its mandate, the CTF shall
bear in mind the complexity of the transitional situation in 1999, aiming at further
strengthening of reconciliation and friendship between the two countries and

peoples.”

The Commission affirms that the conditions in Indonesia in 1999 were still in a
critical, transitional stage in overcoming the impact of the monetary and political
crisis. The transitional state of the government of Indonesia is highly relevant to the
decision to hold a Popular Consultation in East Timor, and its implementation. The
transitional nature of Indonesia’s polity is also highly relevant to the political and
security excesses that were encompassed within the Popular Consultation process.
The Commission has addressed the complexity of the transitional situation in various
parts of its report, with specific attention directed towards the topic in Chapter 4.
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CHAPTER 3

MANDATE IMPLEMENTATION

The Commisison began to implement its mandate on 11 August 2005 for a period of one year.
This mandate was extended for one year, according to the Terms of Reference, on 10 August
2007.1 The Commission then received approval from the two governments to extend its
mandate until the submission of its Final Report to the mandate giver. The liquidation of the
Commission will be completed after the submission of the Final Report to the mandate givers.

3.1

METHODOLOGY

To fulfill its mandate, the Commission has set out and applied two types

of methodologies: (1) Methodologies to seek the conclusive truth, and (2)
Methodologies to produce recommendations. In seeking the conclusive truth, the
Commission conducted Document Review and Fact Finding methods. Fact finding
methods included: statement taking, submissions, public and closed hearings,
research, and consultation with experts. These methods were used in combination to
reach factual findings that serve as the basis for the Commission’s conclusions as to
the conclusive truth and institutional responsibility.

In producing recommendations, the methods exercised included workshops and
consultation with various parties, especially with the leaders of the two countries. For
a detailed explanation of the methods used for Document Review and Fact Finding,
see Chapters 5 and 6 respectively. For a detailed explanation of the methods used to
formulate Recommendations, see Chapter 9.

Throughout the Commission’s work in conducting research and producing
recommendations, the following questions formed the basis of its analytical
framework:

1 Terms of Reference point 15.
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* Were there gross human rights violations committed in East Timor in 1999?

* What was the nature, causes, and scope of these violations in 19992 In other
words, why did these human rights violations occur?

e What were the most relevant contextual, or historical elements to understand
these events in 1999?

* What institutions are responsible for gross human rights violations in East Timor
in 19992

* What lessons can be learned from the answers to the above questions?

* How can these lessons be best applied in the future to prevent human rights
violations, as well as healing the wounds of the past and promoting friendship and
reconciliation?

A chart of mandate implementation methodology of the Commission appears in the
Appendices.

CONCEPTUAL FRAMEWORK
Standards of Justice

Two standards of justice are relevant for confronting past human rights violations
during transitional periods: retributive justice and restorative justice. Retributive
justice is based upon the idea that crimes create an imbalance in the social order
that must be remedied by punishing the perpetrator of the crime. The idea behind
restorative justice, on the other hand, is that human rights violations may be
remedied through comprehensively addressing the needs and relations of victims,
perpetrators and communities.

Restorative justice in essence stresses a systematic response to human rights
violations through measures that contribute to healing the wounds of the victim,

the perpetrator and the community. Restorative justice thus aims to: remedy the
mental and physical harm suffered by victims and communities; to reintegrate the
perpetrator into the community; and to restore damaged relationships through
promoting deeper understanding and friendship. The most important element of
restorative justice is its prioritization of reconciliation rather than punishment.? This
spirit of reconciliation through restorative justice informs alternative mechanisms of
conflict resolution and mediation and has also long been practiced in various systems
of traditional justice found in many parts of the world.

The mandate of the Commission excludes retributive justice and emphasizes
restorative justice. This is evident from its Terms of Reference, especially its guiding
principles in point 13 (c) stating that the Commission is based on a forward-
looking and reconciliatory approach, and that its process will not lead to individual
prosecutions but will focus on institutional responsibility. Point 13 (e) also states that
CTF does not prejudice ongoing legal processes in regard to the reported human
rights violations in East Timor in 1999 and also will not recommend the formation
of a new prosecutorial body.

2 Robert I. Rotberg and Dennis Thompson (eds.), Truth v. Justice: The Morality of Truth Commissions, (Princeton: Princeton Uni-
versity Press, 2000), 79.
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The emphasis on restorative justice is also evident in the Terms of Reference, point
14 (c), which clearly stipulates that the Commission is mandated to devise ways or
recommend appropriate measures to heal old wounds, and to rehabilitate and restore

human dignity.

The Commission understands these guidelines for recommendations to be based
upon three principles that can promote restorative justice: (1) Recognition of full
rights of individuals as citizens with dignity and honor as humans; (2) Civic trust
that requires the restoration of people’s trust to the government, legal system, police
and military; and (3) Social solidarity that demands an interest and willingness of the
people to empathize with others and place themselves in the position of others.3

Thus, the Governments of Indonesia and Timor-Leste have mandated the
Commission to promote restorative justice so as to strengthen friendship between the
two nations and encourage reconciliation between divided communities in Timor-
Leste.

Gross Human Rights Violations

The Commission refers to the definition of Human Rights that has been universally
accepted in the Universal Declaration of Human Rights (UDHR). According to
UDHR (Article 1), Human Rights are inherent to every person:

“All human beings are born free and equal in dignity and rights. They are endowed
with reason and conscience and should act towards one another in a spirit of

brotherhood.”

Respect for human rights is fundamental for the creation of a more dignified and
prosperous society based upon peace and security. All human beings are entitled
to the promotion, fulfillment and protection of their human rights without
discrimination on the basis of race, sex, language or religion.

The Commission is of the view that violations of human rights cannot be tolerated.
Violations of human rights can be committed both by state actors and non-state
actors. This is consistent with Article 1 (6) of Indonesian Law No. 39/1999 regarding
Human Rights? as well as UNTAET Regulation 2001/10 regarding the formation of
CAVR.5

3 John Rawls, 4 Theory of Justice, (The Belknap Press, Cambridge, 2001), 47-98.
4 Article 1 (6) Law No. 39/1999 stipulates: “A human rights violation is any act by a person or a group of individuals including the
state apparatus either intentionally or not intentionally, or any unlawful failure to undermine, obstruct, limit and/or deprive the
human rights of a person or group of individuals as guaranteed by this Law, and failed to reccive, or there is a concern that [the
person] may fail to receive a just and appropriate legal resolution, based on applicable legal mechanisms.” From this statement
it can be concluded that human rights violations can be committed by non-state or state actors.
5 UNTAET Regulation 2001/10 Article 1 (c) regarding the establishment of CAVR contains the definition of "human rights
violation” which includes violations by state or non-state actors. This understanding can be seen, inter alia, in Section
3 “Objectives and Functions of the Commission” in point 3.1 (d) where it is stated that the commission’s goals include:
“identifying practices and policies, whether of state or non-state actors which need to be addressed to prevent recurrences of
human rights violations.”
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The Commission has considered previous accounts of human rights violations in
East Timor in 1999. All of these conclude that the violence in 1999 can best be
categorized as crimes against humanity as defined in Article 5 and Article 7 of the
Rome Statute.6 The Commission has also studied the findings and conclusions from
the Ad Hoc Human Rights Tribunal in Jakarta, CAVR Report and SCU-SPSC and
other documents. Based on these references, the Commission has decided to employ
the conceptual framework of crimes against humanity as defined in the Rome Statute
of the ICC and the jurisprudence of the international tribunals in conducting its
analysis of human rights violation that occurred in 1999 in East Timor.

Operational Definition

Article 7 (1) of the Rome Statute of the ICC specifies that “crimes against humanity®
include any one of a series of specified offenses “when committed as part of a
widespread or systematic attack directed against any civilian population, with
knowledge of the attack”

These specified offenses constituting crimes against humanity include: (1) Murder; (2)
Extermination; (3) Deportation or forcible transfer of population; (4) Imprisonment
or other severe deprivation of physical liberty in violation of fundamental rules of
international law; (5) Torture; (6) Rape, sexual slavery, enforced prostitution, forced
pregnancy, enforced sterilization, or any other form of sexual violence of comparable
gravity; (7) Enforced disappearance of persons; and (8) Other inhumane acts of a
similar character intentionally causing great suffering, or serious injury to body or to
mental or physical health.

In carrying out its mandate to make findings on gross human rights violations, the
Commission applies the definition of crimes against humanity in article 7 (1) of the
Rome Statute-ICC. Based on Article 7 (1) of the Rome Statute-ICC, there are three
requirements that constitute the chapeau elements of gross violations of human rights
in the form of crimes against humanity, namely:

a. An attack directed against any civilian population

b. The attack is committed in a widespread or systematic manner

c. Knowledge that the conduct of the accused is part of the attack

According to Article 7 (2), the phrase “attack directed against any civilian population”
means “a course of conduct involving the multiple commission of acts referred to in
paragraph 1 against any civilian population, pursuant to or in furtherance of a State
or organizational policy to commit such attack.”

6 “Identical Letters Dated 31 January 2000 from the Secretary General Addressed to the President of the General Assembly, the
President of the Security Council and the Chairperson of the Commission on Human Rights,” UN General Assembly Doc.
No. A/54/726, $/2000/59 (31 January 2000) http://www.unhcr.ch/huridocda/huridoca.nst/(Symbol)/A.54.726,+S.2000.59.
En (accessed 30 March 2008); James Dunn, “Crimes Against Humanity in East Timor, January-October 1999: Their Nature
and Causes,” http://www.etan.org/news/2001a/dunnl.htm (accessed on 30 March 2008); KOMNAS HAM, Laporan Akhir
Komisi Penyelidik Pelanggaran Hak Asasi Manusia di Timor Timur (KPP HAM) (31 January 2000).
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The terms widespread or systematic are disjunctive requirements.” Either one would
be sufficient to prove the chapeau elements. It is the widespread or systematic
character of the attack as a whole, and not of the individual conduct of the accused,
that needs to be proven.s In other words, a single act of murder, torture, or rape,
can constitute a crime against humanity when the act is a part of a widespread or
systematic attack against a civilian population.

The term widespread refers to the character and scope of the attack and the number
of people that were targeted, whereas systematic refers to the character of the violence
that is organized and the improbability that such violence occurred randomly.

The pattern of crime, in the sense of a non-accidental repetition of a similar act of
crime, can serve as an indicator of a systematic event. To determine a systematic
character of an attack there is no requirement of a policy according to the
jurisprudence of the ICTY and the ICTR.10 Factors that are indicative of a systematic
attack include: (a) geographic and temporal distribution, and a repetitive character of
the way the attack was conducted; (b) patterned activities; (c) evidence of planning,
training and organization; (d) commander’s or leader’s statement indicating a
purposive nature of an act of crime and how the act relates to the larger context of
violence; (e) organized targeting with a certain victim category (for example name
lists); (f) organized logistical, financial and ideological support.

The required mental element (mens rea) of a crime against humanity is met if the
perpetrator has the intention to commit the underlying offense of which he is
accused; and if he knows of the attack against a civilian population and also knows
that the underlying offense is a part of the attack.!!

Concept Implementation

In order to reach a finding about whether or not gross human rights violations took
place in East Timor in 1999, a number of criteria or questions need to be met as
elaborated in the operational definition about gross human rights violations above.

Of the three requirements of the chapeau elements for gross human rights violations
in the form of crimes against humanity, two are of particular importance for fulfilling
the Commission’s mandate, namely: (1) the attack is directed at a civilian population,
and (2) the attack is widespread or systematic. The mental element (mens rea) is
primarily relevant for individual responsibility, which falls outside the Commission’s
mandate to focus on institutional responsibility.

7" International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law
Committed in the Territory of Former Yugoslavia since 1991 (ICTY), Stakic Appeals Judgment, Case No. IT-97-24-A, (22
March 2006), Para 246. http://www.un.org/icty/stakic/appeal/judgement/sta-aj060322e.pdf (Accessed 1 March 2008)

8 ICTY, Kordic and Cerkez Appeals Judgment, Case No. 1T-95-14/2-A, 17 December 2004, para 94. http://www.un.org/icty/
kordic/appeal/judgement/cer-aj041217e.pdf (accessed 1 March 2008)

9 ICTY, Blaskic Appeals Judgment, Case No.: IT-95-14-A, 29 July 2004, para 101. hetp://www.un.org/icty/blaskic/appeal/
judgement/bla-2j040729e.pdf (accessed 1 March 2008).

10 According to ICC Statute Article 7(2)a there is a policy requirement for the chapeau elements. The ICTR and ICTY Appeals
Chamber has held that a policy requirement does not exist under international customary law. Because the Commission has
focused its analysis on the operational level of the commission of gross human rights violations, and because Indonesia is not
a signatory to the Rome Treaty, the Commission follows the definition adopted by the ICTY and ICTR.

UL ICTY, Kordic Appeals, para. 99.
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To establish the element of “an attack against a civilian population” three components
need to be considered: (1) “attack”; (2) “against”; (3) “a civilian population.”

An “attack” does not require the use of armed force. An “attack” can be understood
as violence or mistreatment directed against a civilian population. The term “against”
means that a civilian population is the target of the attack, and that it was not a
matter of civilians as victims of random acts. The attack in such a case was not
indiscriminate, but was directed against a civilian population. The definition of
“civilian population” does not require the involvement of the entire population of a
country or a region where the attack took place. What is important to note is that the
attack was not directed against a limited number of randomly selected individuals,
but a group of civilians whose number is sufficient to be called a civilian population.

The element of “widespread or systematic” as stipulated in the Operational Definition
section is a disjunctive element. If in the attack against a civilian population either the
widespread or systematic characteristics are established, then this requirement is met.

In order to determine if an attack against a civilian population can be categorized
as widespread, factors such as the extent of the attack, the number of victims, its
geographic scope, the multiplicity of incidents, and its duration must be considered.

In order to ascertain whether the attack has been perpetrated systematically, the
factors that may be analyzed include: (1) Whether the attack was perpetrated in

an organized manner or chaotically or randomly (2) Whether there are underlying
patterns or prior planning, and (3) Whether there is an explicit or implicit policy or
an articulation of political or ideological goals linked to the attack.

To determine whether the attack has been done in an organized manner or chaotically
and randomly, factors to be considered include whether a certain population group
was targeted; whether there was planning, briefings, orders, or direction from officers
or superiors; whether the perpetrators received training, equipment, or logistical or
financial support.

To determine if there was a pattern in the attack or the violence that took place,
factors to be considered include whether there is an underlying similarity between
the various incidents that took place, or a repetition of the types of attacks; whether
the various incidents constituting the attack all aimed to achieve certain ideological or

political goals.

Although the existence of a policy is not required to establish the systematic element,
the presence of such a policy can provide strong evidence about the systematic,
organized and planned character of the attack. This policy may be official or
unofficial, written or unwritten, formal or informal. It may exist even though no
public official has ever stated that there is such a policy. The presence of such a policy
can be inferred from the facts of the case, and particularly from the failure of officials
to suppress violence against civilians carried out repeatedly and over an extended
period of time. The existence of a policy can also be inferred from the degree of
organizational support, logistical or financial resources, and coherence or consistent
patterns manifested in the attack; it can also be inferred from the statements, remarks,
reports or memoranda from civil or military authorities.
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Institutional Responsibility

One of the most important working principles, as specified in the Terms of Reference
point 13 (c), is that “based on the spirit of a forward looking and reconciliatory
approach, the CTF’s process will not lead to prosecution and will emphasize
institutional responsibilities.”

Institutional responsibility is not a concept derived from criminal law. Institutional
responsibility is based upon the moral and political responsibility of states for

the wrongdoing committed by individuals with a sufficient connection to state
institutions. The criminal law only recognizes individual responsibility, and pursues
it through prosecution. Mindful of the Commission’s non-judicial nature and its
mandate, the Commission has limited its inquiry to institutional responsibility.

The Commission understands that acceptance of state responsibility for gross human

rights violations includes the following dimensions:

a. Assuming moral and political responsibility for gross human rights violations vis-
a-vis the role and the authority inherent to the institution in question.
Healing wounds of the past to restore human honor and dignity.

c. Ensuring non-recurrence of similar events in the future by the promotion and
protection of human rights.

d. Continuing to promote reconciliation and friendship through a series of
recommendations by the Commission to the two heads of state.

Operational Definition of Institutional Responsibility

In implementing the Commission’s mandate, the main idea behind institutional
responsibility is that states must accept responsibility from the moral and political
perspective for the gross human rights violations committed, either directly or
indirectly, by state institutions or members of those institutions.

To establish institutional responsibility first requires a finding that gross human rights
violations occurred. It must then be determined whether the connection between

the perpetrators of these violations and state institutions is sufficient so as to ground
a finding of institutional responsibility. Such a finding is based upon analysis of the
factual circumstances according to criteria including the following;:

1. There was institutional participation inferred from the systematic and organized
character of the operations resulting in gross violations of human rights that were
carried out by its members, or individuals or groups acting jointly with them or
under their control. The terms “organized” and “systematic” in this case refer to
the definitions articulated above.

2. 'There was institutional participation through the support, encouragement,
planning, organization, or direction provided to the perpetrators of gross human
rights violations even though those perpetrators may not have been members
of the institutions responsible. These forms of indirect participation must be
substantial enough to justify a finding of institutional responsibility. Factors to be
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considered include the scope, degree, duration, consistency, and openness of such
forms of indirect participation. Policies indicating such institutional participation
may provide strong evidence indicating institutional responsibility and such
policies may be inferred from the factual circumstances as described above.

3. There is either explicit or implicit institutional approval of the violence. This
approval can be made implicitly when:

(a) The violation committed by members of the institution has been reported to
the institution but there was no effective action taken by the institution to
stop the act or prevent it from reoccurring.

(b) The violation was committed in a wide scope, over an extended period of
time, or systematically, without effective actions taken by the institution to
stop the action or prevent the action from continuing.

Implementation of the Concept of Institutional Responsibility
To find institutional responsibility, two questions need to be answered:

1. At the operational level where the gross human rights violation occurred, can a
coordinated pattern of activity of substantial temporal or geographic scope be
inferred from the factual circumstances?

2. At the operational level, does the coordinated pattern of activity indicate which
institutions took part in or contributed to the activity? Institutional participation
can be seen in two forms, namely (a) the members of the institution participated
directly or indirectly in the crimes; (b) the institution provides regular and
substantial support in terms of organization, resources, guidance, training or
planning to the perpetrator of the crime.

Basically the answer to the first question can be found in applying the same criteria as
used to establish the “widespread or systematic” element for crimes against humanity
as articulated above. All factors that determine “widespread or systematic” must first
be reviewed to determine whether there was substantial evidence to support a finding
that there has been an organized and coordinated pattern of activity that demonstrates
the involvement of certain institutions within a certain timeframe. This involvement
can take either of the two forms described above.

SUMMARY OF COMMISSION’S ACTIVITIES

The Commission began its work in August 2005, immediately after the inauguration
of the Commission members on 11 August 2005 in Denpasar by the President of
the Republic of Indonesia and the President of the Democratic Republic of Timor-
Leste. The discharge of the Commission’s work refers to its mandate as set out in the
Terms of Reference of the Commission agreed by the Heads of State/Government
of Indonesia and Timor-Leste on 9 March 2005 in Jakarta. A summary of activities
carried out by the Commission follows.
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Document Review

The Commisison conducted the collection of documents required for its document
review. The KPP HAM report was received by the Commission through the
Directorate of Human Rights and Humanitarian Affairs of the Department

of Foreign Affairs of Indonesia. Documents that pertain to the legal process
(investigation, indictment and trials) of the Ad Hoc Human Rights Tribunal of East
Timor in Jakarta, were obtained from the Prosecutor General of RI, the Supreme
Court of RI and the Central Jakarta District Court.

The CAVR Report was received by the Commission officially in December 2005.12
Even though the CAVR Report had not yet been disseminated then, the President of
RDTL approved that the CAVR Report can be used by the Commission to help in
the implementation of its mandate.

Pursuant to the Memorandum of Understanding [MoU] with Ministerio Publico de
Timor-Leste or the Office of the Attorney General of Timor-Leste regarding opening
of access to documents possessed by the institution, signed on 12 January 2007, the
Commission has collected documents and evidence produced from investigation and
indictments prepared by the Serious Crime Unit of Timor-Leste regarding Human
Rights violations in East Timor in 1999 that were introduced to the Dili District
Court., The Commission also accessed documents in the public database at the
Museum of Resistance in Dili, Timor-Leste.

The first phase of document review was conducted from January until March 20006.
This review established 14 priority cases as reference for the fact finding process. The
fourteen cases were compiled in a report as a basis to be refined and verified using
other methodologies.

The second phase of document review was conducted from February until October
2007. During this stage, the Commission conducted a document review with the
assistance of the Commission’s Expert Advisor, Prof. David Cohen, an international
law expert from the Berkeley War Crimes Studies Center at the University of
California - Berkeley and his research teams in Dili and Jakarta. The Expert Advisor
and his research team conducted comprehensive research of documents and reports
from the four institutions. The emphasis of the second phase of document review
was on the analysis about the process and substantive findings regarding gross
human rights violations and institutional responsibility as carried out by KPP HAM
Indonesia, the Ad Hoc Human Rights Tribunal in Jakarta, SCU-Attorney General of
Timor-Leste and CAVR Timor-Leste.

Fact Finding Activities
Statement-Taking and Interviews

Statement-taking and interview of connected parties began in January 2007. The
names of parties connected to cases of violence in 1999 in East Timor were obtained

12 The President of the Democratic Republic of Timor-Leste (RDTL) submitted the CAVR Final Report to the National
Parliament of Timor-Leste on 30 November 2005, and in January 2006 the same report was submitted by the President of
RDTL to the United Nations Security Council.
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from the intial stage of the document review and totalled about 280 individuals. By
the conclusion of its mandate, the Commission succeeded in collecting statements
and interviews from 108 individuals of the approximately 280 names identified. Most
of these individuals, including alleged perpetrators, witnesses as well as victims, live in
East Nusa Tenggara (NTT), while others live in other regions in Indonesia as well as
in Timor-Leste.

Specifically for NTT, especially Kupang, So’e, Kefamenanu and Atambua, in its
statement taking activity. The Commission was assisted by the Commission of Justice
and Peace of the Archdiocese of Kupang and the Center for Internal Displacement
Services-Kupang (CIS Timor-Kupang) between February-May 2007.

Submissions

Regarding submissions, the Commission sent 20 submission requests to various
parties following a set of established criteria. The Commission also published
announcements directed to members of the public who may be in possession of
important information related to the violence that took place in East Timor in 1999
to make voluntary submissions. By the end of its mandate, the Commission received
twelve submissions.

Hearings

The Commission held six Public Hearings and eight Closed Hearings, all in 2007.
Five of the public hearings were held in Indonesia in February, March, May, July

and October, and one in Dili in September. Closed hearings were held five times in
Indonesia in March, June and November, and three times in Dili in September. In all,
by the end of its mandate period, 62 individuals appeared to provide their testimony
before the Commission.

Research

In addition to the statement taking/interview process in the field, secondary

source research was conducted throughout the Commission’s mandate period. The
Commission consulted multiple sources as part of its literature review including
publicatons from the Center for Strategic and International Studies (CSIS), The Social
and Politcal Sciences Faculty (FISIP) of the University of Indonesia, the National
Library, and 7he Habibie Centre.

Secondary source research conducted by the Commission was mainly aimed at
analyzing the transitional situation in Indonesia as well as the historical-political
context in East Timor in 1999.

Discussions with Experts/Special Sources

Fourteen discussions with experts were held in the mandate implementation period.
These discussions were held in Jakarta, Denpasar and Dili around the same time as
the Commission’s plenary sessions. The choice of experts and sources invited was
determined by their knowledge and experience in the relevant field, as well as by the
information the Commission sought in accordance with its mandate.
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Socialization and Public Relations Activities

Socialization and meetings with stakeholders

In carrying out its mandate, the Commission has held a number of socialization
meetings and dialogues with stakeholders in the province of East Nusa Tengara
(Atambua, Naibonat, Tuapukan, Kota Kupang), Bali (Denpasar), Jakarta, and Timor-
Leste (Dili, Liquiga). In the period of 2005-2007, 16 such limited socialization/
dialogue meetings were held, involving government officials of both states, human
rights NGOs, experts and observers, as well as editors-in-chief of media. As for open
socialization/dialogue meetings, 14 such events were held with relevant communities
as well as the diplomatic community and experts.

Seminar

The Commission held a seminar on 7 September 2006 with the theme
“Strengthening the Friendship of Indonesia — Timor-Leste: Efforts to Reveal the
Conclusive Truth through CTF” at Hotel Nikko, Jakarta. This seminar was intended
as socialization to the public of Commission mandate implementation. Speakers at
this seminar included Dionisio Babo-Soares, Ph.D., Co-Chairman of CTF from
Timor-Leste; Abdul Hakim Garuda Nusantara, Head of Komnas HAM Indonesia;
Marzuki Darusman, Head of ASEAN Human Rights Working Group; Mochamad
Slamet Hidayat, Director General of Multilateral Affairs, Department of Foreign
Affairs of Indonesia; and Prof. Robert Evans, reconciliation expert with Plowshares
Intitute.

Interactive Dialogue

The Commission held twelve interactive dialogues on television and radio stations,
namely TVRI, TV Timor-Leste, TVRI Kupang, TVRI Denpasar, BeluTV-Atambua,
Radio Rajawali-Belu, Radio Suara Timor-Kupang, Radio Timor-Leste, Radio Timor
K’manek, Radio Utan Kayu-Jakarta, and Radio ElShinta-Jakarta.

Press Conferences and Press Releases

Throughout the Commission’s mandate, seven press conferences were held and 19
press releases were issued. Press conferences were usually held after hearings. While
press releases were aimed at distributing important information about Commission
activities through mass media. In addition, interviews with the media were held in
Indonesia and Timor-Leste.

Meeting with media leadership

A roundtable with editors-in-chief of the Indonesian media was held in Jakarta on 1
May 2007. This meeting was conducted to socialize the progress of the Commission’s
mandate implementation in Indonesia.

CTF Website
To disseminate information to the public the Commission deisgned and published
information about the Commission’s activities through its website, www.ctf-ri-tl.org
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Friendship Workshop

As one of the methods used to obtain input from various parties to formulate its
recommendations, the Commission held three friendship workshops attended by
stakeholders in the context of Indonesia — Timor-Leste relations.

The first workshop was held in Denpasar on 28 July 2007. The speakers included
Prof. Dr. Kjell-Ake Nordquist, expert in conflict resolution from Uppsala University,
Sweden; Haris Nugroho, representative from the Directorate of Political, Security
and Territorial Treaties of the Department of Foreign Affairs of RI; Roberto Soares,
representative from the Ministry of Foreign Affairs and Cooperation of Timor-Leste;
Djafar Assegaf, Indonesian Press Council; and Virgilio da Silva Guterres, President
of the Timor-Leste Association of Journalists; Joachim Lopez, Bupati of Atambua;
and representatives of East Timorese community in Atambua. This workshop was

attended by the public, NGOs and mass media.

The second workshop was held in Dili on 28 September 2007. Speakers at this
workshop included, among others, Pastor Domingos Sequeira, Pr., Lecturer at
Fatumeta High Seminary, Dili; and Prof. Asvi Warman Adam, historian at the
Indonesian Academy of Sciences (LIPI). Present at this workshop were representatives
of victims, NGOs, mass media and the government of RDTL.

The third workshop was held in Jakarta on 23 October 2007. Speakers included
John A. Heffern, Deputy US Ambassador in Jakarta; Judo Poerwowidagdo, conflict
resolution expert; Prof Hikmahanto Juwono, international law expert; Arif Havas
Oegroseno, Director of Political, Security and Territorial Treaties, Department

of Foreign Affairs of RI; Francisco Cepeda, Director of Multilateral Affairs,
Department of Foreign Affairs and Cooperation RDTL; Fernando Hanjam, Lecturer
of Economics, National University of Timor-Leste; and Filomeno Hornay, East
Timorese community figure in Kupang. This workshop was attended by stakeholders
in Indonesia and Timor-Leste.

Consultations with Mandate Givers

Consultations with the mandate givers were conducted to report on the progress

of the Commission’s mandate implementation and obtain input regarding the

Commission’s mandate implementation. Consultations with mandate givers were

formally held six times, specifically:

1. With the President of RI, Dr. Susilo Bambang Yudhoyono and President of
RDTL Kayrala Xanana Gusmao on 17 February 2006, at Tampak Siring Palace,
Bali;

2. With the President of RDTL Kay Rala Xanana Gusmao and Prime Minister of
RDTL, Dr. Mari Alkatiri, in Dili on 20 February 2006;

3. With the President of RDTL, Dr. José Ramos-Horta, on 21 September 2007, in
Bali;

4. With the Prime Minister of RDTL Kay Rala Xanana Gusmio on 24 September
2007, in Dili;

5. With the former Prime Minister of RDTL, Dr. Mari Alkatiri on 24 September
2007, in Dili;

6. With the President of RI, Dr. Susilo Bambang Yudhoyono, on 26 October 2007
in Jakarta;
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The Commission also held a series of consultations with the two governments at the

Foreign Minister level, specifically:

1. Consultation with the Minister of Foreign Affairs and Cooperation of RDTL, Dr.
José Ramos-Horta on 20 February 2006, in Dili;

2. Consultation with the Minister of Foreign Affairs of RI, Dr. Hassan Wirajuda, on
28 June 2006 in Jakarta;

3. Consultation with the Minister of Foreign Affairs and Cooperation of RDTL, Dr.
José Luis Guterres on March 2007, in Dili;

4. Consultation with the Minister of Foreign Affairs of RI, Dr. Hassan Wirajuda,
and Minister of Foreign Affairs and Cooperation of RDTL, Dr. Zacarias Albano
da Costa, on 30 October 2007, in Jakarta.

5. Consultation with the Minister of Foreign Affairs of RI, Dr. Hassan Wirajuda,
and Minister of Foreign Affairs and Cooperation of RDTL, Dr. Zacarias Albano
da Costa, on 25 April 2008, in Ubud, Bali.

In addition to consultations with mandate givers and the two governments at the

ministerial level, the Commission also conducted courtesy visits and dialogues with:

1. Leaders of the Parliament of Timor-Leste, on 20 February 2006 in Dili.

2. President of the High Court of Timor-Leste, on 20 February 2006 in Dili.

3. Minister of Defense of RDTL and Commander of FDTL, on 21 February 2006,
in Dili.

4. Special Representative of the UN Secretary General, on 25 February 2006, in Dili.

Minister of Defense of RI, on 20 June 2006, in Jakarta.

6. Minister of Defense of RDTL and Commander of FDTL, on 21 February 20006,
in Dili.

7. Commander in Chief of TNI, on 21 June 2006, in Jakarta.

Commission I (Defense, Foreign Affairs and Information) of the Council of

People’s Representatives RI (DPR RI), on 22 June 20006, in Jakarta.

9. Coordinating Minister for Politics, Law and Security of RI, on 23 June 2006, in
Jakarta.

10. Chief of National Police of RI (Kapolri), on 29 June 20006, in Jakarta.

N

*®

Plenary Meetings

Plenary meetings of the Commission served as a forum to make decisions among

the Commissioners to determine the strategy and direction of CTF mandate
implementation. Plenary sessions were held regularly and were marked with intensive
discussions and exchange of ideas. By the end of the mandate period, 36 plenary
sessions had been held, both in Indonesia and in Timor-Leste. Plenary sessions are
usually held for 12 working days and discussed issues related to substantive and
procedural/organizatorial matters.

Details about the Commission’s activities can be found in the Appendices, and the
Commission’s periodic progress report available in the CTF Archives collection.



PART II

FINDINGS AND ANALYSIS
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CHAPTER 4

HISTORICAL, SOCIAL AND
POLITICAL CONTEXT

The Commission’s mandate focuses on determining the nature of human rights violations in
East Timor in 1999, and on the corresponding institutional responsibility for those violations.
The mandate also tasks the Commission with consideration of the context for these events.
Chapter 4 addresses that context by briefly describing basic points of history and institutional
structures most relevant to understanding the events of 1999. The Commission does not
intend that this presentation of the context represent a complete history of the conflict.
Indeed, the events that occurred before 1999 are outside of the Commission’s mandate and
not the subject of its research or fact-finding. Rather, the historical, social and political factors
discussed below were the most essential points of agreement in the Commission’s construction
of a framework for consideration of the issues to be the subject of its findings.

4.1. 1974-1999 HISTORICAL BACKGROUND

From 1975-1999, there was a period of Indonesian presence! in East Timor, which

was supported by some who favored integration and opposed by others who desired
independence. The presence of these opposing political factions in East Timor may
be traced back to the differences in political asprirations dating to the beginning of

the Portuguese decolonization policy in 1974.

1 The nature of the process by which East Timor was integrated into Indonesia has been the subject of controversy. The two parties
to the conflict have opposing intepretations of this process which it is difficult to reconcile. It is not within the scope of the

Commission’s mandate to make a final determination of the legal status of the Indonesian presence in East Timor.
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In 1974, in the aftermath of the “Carnation Revolution” that deposed the former,
Salazarist regime, Portugal enacted a decolonization program for all its colonies
based on the principle of self-determination.2 On 27 July 1975 Portuguese Law No.
7/1975 provided for holding an election in Portuguese Timor for a people’s assembly
in 1976. This people’s assembly would then form a new government and Portugal
was to hand over its authority to a new Timorese state in October 1978.3

Political Party Formation and Internal Conflict

The decolonization process was greeted in Portuguese Timor by the formation of
political parties each with its own aspirations. The three most important political
parties were Unido Democritica Timorense (UDT) who wanted independence in
stages through “progressive autonomy” under Portugal, Frente Revoluciondria do
Timor Leste Independente (Fretilin) who advocated immediate independence, and
Associagdo Popular Democrdtica de Timor (Apodeti) who desired an autonomous
integration with the Republic of Indonesia. Smaller political parties were later
established, including Klibur Oan Timor Assuain (KOTA) and the Partido Trabalhista
(Labor Party).

In January 1975 UDT and Fretilin formed a coalition based on the principle

of independence, rejection of integration with Indonesia, and the formation of

a transitional government consisting of representatives of both parties. But this
coalition failed to overcome the differences between the respective parties’ supporters
and it broke apart in May. The situation quickly deteriorated, to the point that there
was some open conflict between the supporters of both parties.4

On 11 August, UDT, with the support of the Portuguese Timor police commander,
launched an armed movement and occupied a number of government facilities

and arrested and detained hundreds of Fretilin leaders. Fretilin, with support from
Timorese members of the colonial army, launched a counter attack against UDT on
20 August, 1975. With the attention of the central government of Portugal focused
elsewhere, and in the face of a deteriorating security situation, on 26 August 1975
the Governor of Portuguese Timor, Mdrio Lemos Pires, moved to Atadro island
with a group of the remaining government officals. In the aftermath of this armed
conflict, UDT members sought refuge in Indonesian territory in early September
1975 and Fretilin remained in control of the territory. The three other parties -
Apodeti, KOTA and Trabalhista - followed UDT in crossing the border. They had
with them thousands of people who entered Atambua.

2 UN Resolution GA1514/1960 had already affirmed the right to self-determination of colonized peoples.

3 Portuguese government Decree No. 203/1974 and Indonesian Law No. 7/1975 as published in Heike Krieger, ed. East Timor
and the International Community: Basic Documents (Cambridge: Cambridge University Press, 1997)

4 Helen Mary Hill, Gerakan Pembebasan Nasional Timor Lorosae (Dili: Yayasan HAK dan Sahe Institute for Liberation, 2000),
171. The Commission here takes note of the Submission of Leigh-Ashley Lipscomb on the background to the local context of
the conflict in East Timor in 1999, Spontaneous Retribution: Local Dimensions of the conflict in East Timor in 1999, 15 November
1999, CTF Archives.
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Early Indonesian Contact with Pro-Integration Groups

Beginning in mid-1974 Indonesia initiated contact with East Timorese pro-
integration supporters. After the beginning of the armed conflict between UDT and
Fretilin, these contacts led to joint combat operations in East Timor with members
of Apodeti and UDT.5 From August through September 1975 there was a period of
horizontal conflict in East Timor. Following October 1975, elements of a vertical
conflict increasingly emerged as the Indonesian military became involved with
Timorese pro-integration groups and established its presence in East Timor. Future
developments in East Timor were also characterized by both horizontal and vertical
dimensions to the conflict.6

Declaration of Independence by Fretilin and Integration Declaration

Fretilin proclaimed a unilateral declaration of independence on 28 November 1975.
This declaration was not recognized by the Portuguese government. Two days later,
four political parties, UDT, Apodeti, KOTA, and Trabalhista, proclaimed their desire
for integration of East Timor into Indonesia, known as the Balibo Declaration.
Portugal did not recognize both declarations because it still considered itself as the
“administering power,” and maintained that the problem of Portuguese Timor should
be resolved through a referendum involving all political parties.”

Indonesia’s Response

Indonesia officially stated that it did not hold any territorial ambitions over East
Timor and considered the so-called Balibo Declaration as the valid statement of
popular political will. The Indonesian government regretted Fretilin’s proclamation
and stated it “... can appreciate the sympathies and profoundly understand the
proclamation of UDT, APODETI, KOTA and TRABALHISTA parties who, in the
name of the people of Portuguese Timor declare integration into the State of the
Republic of Indonesia.”s

UN’s Response

The UN, through the General Assembly Resolution No. 31/53 of 1 December
1976, rejected integration and called for holding of an exercise of the right to self-
determination through internationally recognized means. Every year through 1981
the UN issued resolutions that affirmed the right of the people of East Timor to
self-determination. In 1982 the UN General Assembly requested the Secretary
General to initiate consultations with all relevant parties to achieve a comprehensive
resolution. In all, there were 10 resolutions, two from the Security Council, and

5 Julius Pour, Benny: Tragedi Seorang Loyalis (Jakarta: Kata Hasta Pustaka, 2007), 183-188.

6 “Horizontal conflict” refers to the internal dimension of conflict between Timorese groups. The “vertical” dimension refers to
the conflict between the resistance movement and Indonesia.

7" Comunicado Comissio Nacional de Descolonizacio, point 6 (29 November 1975); United Nations Department of Political Affairs,
Trusteeship and Decolonization, No. 7 (August 1976), 44.

8 Sukanto, Integrasi: Kebulatan Tekad Rakyat Timor Timur (Jakarta: Yayasan Parikesit, 1976), 290-291.
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eight from the General Assembly.9 The status of East Timor within the UN was a
“Non-Self Governing Territory.” It was therefore included in the agenda of the UN
Decolonization Committee and in the General Assembly East Timor was discussed
under the item heading: East Timor. The UN Secretary General’s initiative led to the
start of the tri-partite dialogue between Indonesia and Portugal under the auspices of
the UN Secretary General.

Formation of a Provisional Government of East Timor

In a period which saw the inception of Indonesian military presence, on 17
December 1975 the “East Timor Provisional Government” (Pemerintah Sementara
Timor Timur, PSTT) was formed consisting mostly of UDT and Apodeti
organizers.!0 The provisional government formed a body called “East Timor
Popular Assembly” (Majelis Rakyat Timor Timur, MRTT) consisting of individuals
symbolically representing the people from all districts of East Timor. On 31 May,
1976, the MRTT held a meeting where they composed a petition that was signed
by Arnaldo dos Reis Aragjo as the head of PSTT and Guilherme Gongalves as the
head of MRTT. This petition requested that President Socharto officially include East
Timor as an Indonesian province. On 17 July, President Soeharto signed Law No.
7/1976 which officially declared East Timor as the 27th province of the Republic of

Indonesia. Since this date the positive law of Indonesia applied in East Timor.
The Governance of East Timor (1976-1999)

Mindful of the fact that there was still a resistance movement that did not accept
Indonesia’s presence in East Timor, Indonesia resorted to several approaches

in governing East Timor. The first was a security approach through which the
Indonesian military actively conducted military operations against the resistance
movement. Several members of the East Timorese pro-integration faction
participated in these groups of Civilian Resistance (Wanra) and Trained Civilians
(Ratih). Wanra and Ratih were involved in military operations against the resistance
movement. Some of these Wanra and Ratih groups formed at that time were also
active during the conflict in 1999 and included Halilintar, Tim Alfa, and Tim Saka.
From 1982 this security approach was formalized as part of the doctrine of the Total
Defence and Security System (Sishankamrata).!! The Sishankamrata system was
applied throughout Indonesia at the time, according to the perceived intensity of the
threat, based on Indonesian Law 20/1982 on Basic Provisions of National Defense

and Security.

The second approach was welfare-based to win the hearts and minds of the East
Timorese by intensifying development projects in several sectors, such as education
and infrastructure.

9 UN Security Council Resolutions No. 384 (1975) of 22 December 1975 and No. 389 (1976) of 22 April 1976. UN General
Assembly Resolutions No. 3485 of 12 December 1975, No. 31/53 of 1 December 1975, No. 32/34 of 28 November 1975; No.
33/39 of 13 December 1975; No. 34/40 tanggal 21 November 1979; 35/27 of 11 November 1980; No. 36/50 of 24 November
1981; and No. 37/30 of 23 November 1982.

10 Sockanto, Integrasi, 380.

11 Previous laws include Law No. 3 of 1948 regarding Defense of RI, Law No. 29 of 1974 regarding Defense of RI, Law No. 29
of 1954 regarding Defense of RI and Law No. 66 of 1958 regarding Military Conscription.
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4.2,

The security approach, however, was often the cause of excesses which resulted

in civilian deaths and other human rights abuses. The existence and strategies of
Indonesian institutions, including the militiary, in East Timor strengthened the
resolve of the pro-independence supporters, who continued their movement through
various forms (armed and un-armed) until the vote for the Popular Referendum in

1999.

The reforms and democratization taking place in Indonesia and the end of the
centralized government system of the New Order were marked by the resignation of
President Soeharto in 1998 and by the decline of the authority of the security forces
throughout Indonesia. Meanwhile, pro-independence groups were able to conduct
their activities more openly. This phenomenon increased in solidity after the Habibie
administration offered East Timor the special autonomy option in June 1998. The
uncertainty of the government and the security forces in East Timor about their
authority and proper role at that time was not a unique situation in the context of the
reform era in Indonesia. Similar situations of conflict were also occuring in Ambon,
Kalimantan, and Aceh.

THE ORGANIZATION OF THE INDONESIAN GOVERNMENT IN
EASTTIMOR

Civil Administration Structure

The civil administration structure in the province of East Timor was similar to

that of the other provinces of Indonesia under Law 5/1974 on Principles of Local
Administration as the juridical basis for local administrations in Indonesia. The
province of East Timor was governed by a Governor. Every district had a Head of
District (Bupati) under whom were a number of Sub-districts (kecamatan) led by a
Camat. The Indonesian government formalized this structure all the way down to the

RT (neighborhood units).
Governor

As the head of the Level I region of East Timor, the governor held the highest
position of civilian authority as the representative of the central government in the
region. In carrying out his duties, the governor had functional relations with the
Regional Parliament whose authority was over the legislative sector.

Additionally, at the provincial level, there was the The Regional Leader Deliberation
Forum ( Muspida). The Muspida was a forum for consultation and coordination
comprising the Governor, the commander of Korem, Head of the Provincial Police,
Head of the Public Prosecutor’s Office (Kajati), and, as Advisor, the President of
the High Court. The Muspida structure was also repeated at the second level of
governance to act as a coordinating body in each district between the head of the
regency (Bupati), and the military district commander (Dandim), head of the district
police (Kapolres), and the District Attorney (Kajari). A similar system existed at the
sub-district level (Muspika).
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The governor was assisted by a Deputy Govenor, four Assistants, a Regional
Secretary, and a number of staff members whose responsibility was to handle

their own sections. The governor’s staff was comprised of the following bodies:
Regional Secretariat, Regional Inspectorate, Regional Development Planning

Board (Bappeda), Regional Pancasila Development Board (BP-7), and the Regional
Investment Coordinating Board (BKPMD). The governor presided directly over the
regional implementation units, regional offices and government-owned facilities,
Bupatis and mayors, as well as a staff of governor’s assistants to coordinate, supervise
and facilitate implementation of government initiatives by the Bupatis.

To facilitate coordination in the supervision and development of general government
functions and development by all the Bupatis at tier II of government, three regions
were established. Each region was coordinated by a Governor’s Assistant, a position
usually filled by a military officer.12

In the province of East Timor there were also regional offices representing the
departments of the central government at provincial or district levels. In their duties
and functions at provincial level, these offices were under the supervision and control
of the governor, while in the districts the function was performed by the Bupati.
Public officials during the New Order period were elected by the DPRD.

Regional Secretary (Sekwilda)

The second most important executive position in the province was that of the
Regional Secretary who was appointed as part of the civil service bureaucracy. The
Sekwilda had control over the regional budget and therefore it was an influential
position.!3 In the beginning, this position was filled by an East Timorese although,
subsequently, every Sekwilda position (except one) was held by ABRI officers.

The People’s Representative Council

The People’s Representative Council (DPR) was the legislative body operating at
several tiers of the government structure throughout Indonesia, namely, the central
(DPR), provincial (DPRD tier I) and district (DPRD tier II) levels. The Speaker of
the DPRD and the Governor were vested with the highest powers at the provincial
level. During the New Order administration the DPRD (tiers I and II) by law was
part of “the government”, and not fully a legislative body as would be the case under
a separation of powers arrangement.

12 John Pedersen and Marie Arnberg, Social and Economic Conditions in East Timor (Oslo: International Conflict Resolution
Programme, Columbia University and Fafo Institute of Applied Social Science, 2001), 117.

13 1Ibid., 116. See also: Radjakarina Brahmana, Sekwilda Tk I Timor Timur, “Surat Tuntutan a.n. Terdakwa Drs. G.M. Timbul
Silaen,” Reg. Perkara No. 01/HAM/TIM TIM/02/2002 (25 July 2002), 73. His original statement reads: “Bahwa benar
Pemda Tk I dan Tk II Timor Timur ada memberikan bantuan tidak rutin seperti bentuan bahan bakar kepada Pam Swakarsa
dari kelompok pro integrasi yang disisihkan dari dana bantuan sukses jajak pendapat di APBD sedangkan bantuan kepada
kelompok pro kemerdekaan tidak pernah diberikan karena tidak pernah diminta oleh kelompok pro kemerdekaan.”
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The first DPRD in East Timor was formed in 1976. Thirty DPRD members were
appointed. At that time, the DPRD Tier II was also formed with the agreement

of the Muspida.!4 In 1982 the first general election was held in East Timor. A total
of 311,375 East Timorese citizens cast their ballot. The results showed that almost
100% of the registered voters had voted for the Golongan Karya party. As a result of
this first election, 36 individuals obtained seats in the provincial DPRD, while eight
individuals represented East Timor in the central parliament in Jakarta. In 1995 the
provincial DPRD of East Timor increased its seats to 45. Throughout the period of
Indonesian administration in East Timor, 80 percent of the members of the DPRD
consisted of representatives of three parties that were permitted during the New
Order, while ABRI was automatically allotted 20 percent of the seats. By law ABRI’s
percentage representation in the DPR and DPRD was fixed and the representatives
were appointed by the ABRI Commander.

District and Sub-district Administration

The Bupati was the head of the district administration. The Bupati was responsible
for the district administration and for the coordination of all sub-districts within

his own district. Government administration at the district level was comprised of
‘dinas” offices coordinated through the province. Most of the first bupatis originated
from, or were connected to the Apodeti or UDT parties, or were former members of
the Partisans. Several middle officers of ABRI also became Bupatis, including several
prominent Bupatis who were serving in 1999.15

Village Administration

Indonesian villages are governed by a village head or kepala desa, in coordination with
the neighbourhood units, Rukun Tetangga (RT) and the community units, Rukun
Warga (RW). After incidents of displacements and re-settlement between 1978

and the 1980s, Indonesia started to rebuild the village structure in East Timor. In
1980 the Indonesian government formed the Village Civil Resilience Institution,

or LKMD. Pursuant to Home Affairs’ Minister Decree 25/1982, the LKMD was
formed in East Timor in 1982. The LKMD management originated from the village
level and was tasked with implementing state development objectives at the village
level.

Spheres of Governance

As a centralized governmental system, the Indonesian civil administration exercised
formal control over various spheres of policy such as security, economy, public
information, education and culture. However, the inclusion of military officers within
the civilian administraton (in accordance with the dwifingsi system), and the military
presence in East Timor, allowed the interests of ABRI to dominate many policy
structures and processes that operated at the local level.

14 Armindo Soares Mariano (former Speaker of DPRD Timor-Timur), Interview with CAVR, 20 July 2004, “The
Occupation,” Chega!: Report of the Commission of Reception, Truth and Reconciliation CAVR Timor Leste, 43
15 For example, the Bupati of Suai in 1999 had come to his position as an ABRI officer (Herman Sedyono).
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Civil administration dynamics

The complexities of the civil administration system in East Timor can be illustrated
through several examples of the dynamics of governance in various Governors’
administrations. These examples will briefly show how the structures and systems
described above functioned over time, and how certain aspects of the conflict in 1999
are related to particular themes, or problems, of civil governance in earlier periods.

Each Governor’s administration demonstrates the governmental system’s difficulties
in meeting local needs while also satistying the central government’s and military’s
policy interests. The dynamics of the governors administrations also show the ways
in which the civil government system lacked mechanisms to peacefully accommodate
political differences, which led to shifts in political alliances and increased tensions
based on political identity over time. Finally, the various administrations” approaches
to economic policy demonstrate the ways in which civil budgets could be dominated
by security, or military, interests.

Between 1976 and 1999, East Timor was led by 4 different governors, all of them
East Timorese. The dynamics of the first two Governor’s administrations reveal

that the political system in East Timor was not well equipped to deal with political
difference. The policies in general, including economic development, of the regional
civil administration were planned and executed under the strong influence of

the military and security policies of the central government. Deviations from, or
criticisms of, the centralized view of policy objectives and strategies were not accepted
by the government. During these adminstrations, the New Order regime also
politicized the civil government, and this politicization was strongly evident in East
Timor where individuals with pro-integration background were given preference.
This situation created opportunities for Timorese involved in the civil administration
to rethink their political loyalities from both sides, namely the pro-integration and
the pro-independence movement. Therefore, when examining political alliances in
1999, one has to be careful to not assume that political loyalties remained constant
throughout the period of the Indonesian presence.

During the administration of the third governor, President Soeharto officially ended
the period of regional closure, which normalized the status of East Timor and
declared it open to the outside world. Although the military’s influence remained
strong, military control in East Timor lessened. The normalization of the territory and
the civil administration provided the East Timor independence movement with more
opportunities to express its political aspirations through demonstrations. However,
these more openly voiced aspirations of independence also to new conflicts, including
the unnecessary loss of life at the Santa Cruz cemetary on 12 November 1991.

By 1999, with the approaching Popular Consultation, the civil administration
continued to be impacted significantly by security interests. The dual function of
ABRI had persisted, and allowed for the civil administration, including the office of
the fourth and final Governor, to be strongly influenced by security considerations.
Law No. 20/1982 governing the state defense and security system made provision

for the concept of the “Total People’s Defense and Security System” (Sishankamrata).
This system gave the civilian administrators a role that in 1999 disposed them towards
supporting security groups, such as Pam Swakarsa.
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Thus, normalization of the civil government in 1992 did not introduce new
mechanisms that were able to resolve the political problems and diferences which
had confronted previous administrations. The overlap between civil government and
the security sector remained, and became even more marked with regard to civilian
security forces, during the final Governor’s administration.'6 When opportunities
emerged again for the lessening of the military presence and the open expression of
political dissent in 1999, government structures and processes had not sufficiently
changed to prevent violence.

An additional source of tension was the perception by some Timorese that they were
being excluded from full participation in governmental functions, particularly senior
positions in the civilian government. By the end of 1998 and during 1999, the
public service was politicized in such a way over the issue of self-determination.

Military Structure in 1999

In 1999 the TNI structure in East Timor was organized in operational and
territorial structures. The territorial structure was the same as in other provinces of
the Unitary State of Indonesia and it basically followed the form of the administrative
governmental function because ABRI, through its dwifungsi doctrine, held the
domestic security function while Polri at the time was still a part of ABRI.

Based on this structure, the province of East Timor was included under the Kodam
IX/Udayana led by a Commander-in-Chief, Pangdam. Kodam IX/Udayana is
located in Bali and covers the provinces of Bali, Nusa Tenggara Barat and Nusa
Tenggara Timur. The highest territorial command at provincial level was the Korem
164/Wiradharma headed by a Korem commander (Danrem).!7 Every district had

a Military District Command, or Kodim (Kodim 1627-1639) headed by a Kodim
commander (Dandim). Every sub-district had a Koramil headed by a commander
(Danramil). In every village, there was a Babinsa lead by a sargeant.

Two organic battalions were formed in East Timor, namely, Battalion 744 located

in Dili and Battalion 745 located in Lospalos.!8 ”Organic” battalions means that
both were under the direct command of the Danrem. In the case of Battalions

744 and 745, their personnel were recruited from the Timorese population. The
Timorese personnel could be promoted to Non-Commissioned Officers, but most
Commissioned Officers were non-Timorese TNI officers. Additionally, there were
also two strategic units outside the territorial line of command, namely, Kostrad and
Kopassus. The Kostrad and Kopassus strategic units were divided into two sectors,

16 In accordance with Indonesian Law 20/1982 there were several auxiliary security groups, some of which came under the
military or police. Pamswakarsa was the security formation that fell under the civilian government.

17 Unlike other Korems in Indonesia, Korem 164/WD tasks were not only limited to personnel and territorial development
but was also conducting direct military operations. This is evident from the fact that Korem 164/WD also oversaw two
combat commands, namely Sector A and Sector B. At times these two operational sectors would come under an Operational
Command [Koops] when it was considered that there was an intensive threat. Despite being under Korem, the commanders
of these two sectors had the same rank as the Commander of Korem, i.e. Colonel. In conducting military operations in East
Timor the two organic battalions were reinforced by other battalions coming from military commands outside East Timor
[Sektor A and Sektor B].

18 Battalions 744 and 745 were formed in January 1978 and September 1978 respectively.
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namely, sector A comprising the eastern side of East Timor and sector B comprising
the western side. Both sectors were headed by a colonel. To support intelligence
function at every level of the territorial structure, the SGI or Intelligence Task Force
Unit was formed and formally placed under the authority of the Korem, with posts
throughout East Timor. Although officially the SGI was under Korem authority, 9
this unit was controlled by Kopassus officers who carried out the instructions of their
original unit based in Jakarta.20

The operational structure was formed according to regional needs. In East Timor,

the operational structure was a consequence of the the military operations launched
in response to the presence of Falintil forces. This structure could be doubled up by
the lowest territorial structure at the Korem level, however it could also have a new
territorial structure as a Defence and Security Regional Command (Kodahankam), or
Operational Command (Koopskam) carrying the operational sector.

The operational structure’s function was to conduct and control military operations,
whereas the territorial structure in the form of territorial command functioned more
in a development function and mobilization of national resources to support the
defence security effort. In relation to this structure, and as a practical realization of the
Sishankamrata doctrine, the territorial command also played the role of developing
and organizing the “people’s resistance” (Wanra) elements.

Military operations were undertaken by deploying infantry battalions as the

main players assisted by elements of Kopassus units, with TNI-AD combat and
administrative support. These forms of assistance were also extended by the Air
Force (TNI-AU) and Navy (TNI-AL). The infantry battalions tasked at the time
were composed of organic Korem 164/Wiradharma East Timor infantry battalions,
including battalions 744 and 745, and additional infantry battalions from military
commands outside East Timor.

In July 1998, under instructions from President Habibie, ABRI's Commander-

in-Chief, ordered the withdrawal of combat troops deployed in East Timor, Aceh,
and Irian Jaya. The total withdrawal from East Timor amounted to 1300 military
personnel. However, shortly after, new troops were sent to East Timor which may

have included Rajawali VI troops from Kostrad and. The Tribuana VIII Task Force
from Kopassus.

The Dynamics of the Military Role in East Timor

Throughout the New Order, the Indonesian military embraced the doctrine of ABRI
Dwifungsi. Based on this doctrine, ABRI carried out two functions, respectively as a
security defence power and as a social and political power, as described above in the
civil administration section. The section below will briefly discuss the most relevant
ways for 1999 in which the security apparatus carried out these two roles.

19 See letter dated 28 May 1998 from the Head of the Intelligence Section (Captain Sarengat) on behalf of the Commander of the
Korem 164/WD Intelligence Task Force (copy with CTE Appendix to the Expert Advisor’s Report to CTE #20).

20 Douglas Kammen “Notes on the Transformation of the East Timor Military Command,” Indonesia, No. 67 (April 1999) 72.
See also Samuel Moore, “The Indonesian Military’s Last Years in East Timor: An Analysis of Its Secret Documents,” Indonesia,

No. 72 (October 2001) 26.
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Defense Security Role

ABRTUs role in terms of undertaking its security defence function in 1999 was
different from present conditions. In 1999 the defense role was still united with the
security function, so that ABRI’s role was primarily understood as involving domestic
security. This interpretation of its role was reflected in the organization of the security
apparatus which consisted of: (1) a functional department carrying out the security
defense function and (2) Polri as part of the ABRI structure. These two security
structures implemented the security defence functions in the following circumstances:
(1) the "national” defense function was unified with the internal security function;
(2) ABRI, in this case the TNI, was the first and front element to respond to the
whole spectrum of possible security disturbances;
(3) Polri was tasked to act in a practical supporting role almost indivisible from that
of the TNI;
(4) the law enforcement function, as a result, was closely integrated into the military
defense function in maintaining stability.

In the province of East Timor, the Indonesian government considered at the time
that there was an internal threat from the independence movement which was intent
on separating itself from Indonesia. In the perception of the Indonesian government,
since East Timor officially became the 27th province of Indonesia, the armed
resistance wing of Fretilin stuggling for independence was a separatist movement, and
as such it had to be completely destroyed. Therefore, ABRI responded by conducting
military operations in East Timor. After February 1979 when Falintil defense bases
fell, ABRI refocused its military operations increasingly on control of the civilian
population. Intelligence operations played an important role in these military
operations and contributed to the creation of suspicion and division in Timorese
society.

In carrying out its defence and security duties in East Timor, in accordance to the
doctrine of internal threats, ABRI also conducted territorial development actions.
Territorial development was intended to manage and develop the population

to strengthen their unity and develop capacity to confront threats.?! Territorial
development was the responsibility of all levels of territorial commanders, to
cooperate with the local administration and the population.2? Forms of territorial
development were territorial operations planned to improve the physical and
social infrastructure of East Timor. ABRI was involved in building roads, schools,
hospitals, government buildings, agricultural infrastructure, locals’ houses and places
of worship.23 This involvement was, among others, through Operation Manunggal
Karya and Operation Sejahtera?4 included in the program of ABRI Enters the
Villages (ABRI Masuk Desa - AMD). The presence of a territorial and operational
structure was considered normal by Indonesia and it was applied throughout the
nation.

21 Robert Lowry, The Armed Forces of Indonesia (St Leonards, NSW: Allen & Unwin, 1996) 151.
22 Ibid.

23 1bid., 155.

24 Dispenad, Sewindu. TNI-ABRI Masuk Desa 1980-1988, (Jakarta: Dispenad, 1988) 250.
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In applying the Sishankamrata doctrine in East Timor, as in every other province

of Indonesia, ABRI’s role was to develop groups of civilians to become Ratih,

which also included Wanra and Civilian Security, or Kamra.?5 Wanra, which was
directed towards fighting armed threats, was under the leadership of the Indonesian
National Army or TNI. Kamra, which was directed towards the implementation and
supervision of public order, was developed by the Indonesian National Police (Polri).
Civilian groups were also incorporated into military operations in a variety of roles in
addition to Sishankamrata. Most of these groups were established by Kopassus, and
some of the armed civilian groups, such as Tim Alfa and Tim Sera, were also active
pro-autonomy parties of the conflict in 1999.

Law 20/1982 had not been implemented fully in Indonesia, which at times created
confusion and shifting roles amongst the various auxiliary security groups. Members
of Hansip were often used as combat support personnel, a role that is usually
performed by Wanra in other parts of Indonesia. The difference between Hansip and
Wanra in East Timor was not always clear. This is because the military often used
Hansip in the capacity of Wanra. Both played a role that was essentially the same.26

Social Political Role

In addition to a security defence role, and in terms of its dual function, ABRI also
had a social and political role. The ABRI social political role was based on the concept
of kekaryaan (temporary duty/co-option) where an active ABRI officer was appointed
to fill non-defence security positions.

25 Trained Citizens Force (Ratih) was first formed in East Timor in 1981, to assist in Security Operations. In the following year
there were 6,000 Ratih personnel. People’s Security Force (Kamra) was formed by the Indonesian police in early 1981, and
the number reached 1,690 in 1982. In all, by 1982 there were almost 12,500 East Timorese involved in various civil defense
organizations. (Source: Secret Document of Komando Daerah Militer XVI/Udayana, Komando Resort Militer 164/Wira
Dharma, “Instruksi Operasi No. INSOP/03/11/1982,” 6).

26 Dinas Penerangan Korps Marinir, Korps Marinir TNI AL, 1970-2000 (Jakarta, 2000), 219. See also Aleixo Ximenes, In-
terview with CAVR, (2 February 2004). By mid 1976, there were 5,897 Hansip personenel in East Timor Timur, with the
biggest number in Baucau (700) and Ainaro (665), and the smallest number in Lautém (187) (Source: Daerah Pertahanan
Keamanan, Komando Antar Resort Kepolisian 15.3 Timor Timur, “Laporan Komando Komtarres 15.3 Timor Timur Dalam

Rangka Kunjungan Kapolri Beserta Rombongan Ke Daerah Operasi Timor Timur,” Annex 17).
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In addition to the provincial level, ABRI’s involvement was carried out also at district
levels, where several ABRI middle officers became Bupatis. The role of the military
commander was to become actively involved in the formulation of regional policies
structurally standardized through the Muspida, just as was the case everywhere else in
Indonesia. ABRI also placed representatives at the East Timor provincial DPRD and
at the DPRD of every district. As noted above, ABRI received a seat allocation of 20
percent in the provincial DPRD and districc DPRD by appointment. The military
also played a prominent role in policy implementation bodies such as the TPPP27 and
the Kanwil2s.

Police

Throughout the New Order, the Indonesian State Police (Polri) were part of the
military structure of the Indonesian Armed Forces (ABRI). The long history of Polri’s
subordination to the ABRI strongly impacted on the independence and capacity

of this institution to uphold law and order. Polri followed a similar doctrine to
ABRI, a doctrine that views security as the responsibility of all citizens. Based on the
Neighborhood Security System (Siskamling) members of communities play a role in
securing their own areas.? The Police, like the military, had a regional structure, that
extended down to the village level (Bintara Polisi Desa, Binpolda). In additonal to
its normal policing tasks, the Police also has a paramilitary unit, the Mobile Brigade
(Brimob). The role of Brimob was to reinforce the civilian police and the military in
responding to internal security threats that were considered beyond the capacity of
the cvilian police. Until April 1999 the police were under the authority of ABRI.

Until October 1997, the East Timor Police (Kepolisian Wilayah Timor Timur,
shortened as Polwil Timtim) was part of the Nusa Tenggara Regional (Polda Nusra)
whose territory included the provinces of Bali, West Nusa Tenggara, East Nusa
Tenggara, and East Timor. In 1997 the Regional Police (Polda) responsible for two or
more provinces, was reorganized into a new Polda each covering one province. Polwil
Timtim became Polda Timtim. Polda Timtim included 13 Polres (police districts)
each covering one district. Every Polres presided over a number of Polsek (Sector
Police).30 Each Polsek covered one sub-district.

27 1n 1978 the Central Development Implementation Team (TPPP) was formed to run the administration. The implementing
staff was from government institutions in Jakarta and was headed by a general. The team worked through the Regional
Development Implementation Team or TPPD, chaired by the governor but in reality under the control of the Sekwilda.
Most government sectors, such as security and order, politics, information, communications, population control and housing,
manpower, and religious activities were under the direct supervision of the TPPE, which was in effect under the substantative
control of the military. The local administrator was only responsible for five sectors: basic education, health, public works,
agriculture and social welfare. See, Manuel Carrascalio, Interview with CAVR (30 June 2004) and Australian Parlimentary
Delegation Report (1983), 66.

28 1In the early 1980s Indonesia developed further its official government structure in East Timor. Indonesia established three

offices usually present at the provincial level, namely, the Regional Office (Kanwil) with a vertical structure in relation to the

central office and responsible for the direct application of policies, for example, fiscal and industry policies. In East Timor the

Regional Offices were mostly headed by personnel seconded from the army, and most of the staff came from outside East

Timor. The second office was the departement agency or, dinas office, under the control of Bappeda who allocated ‘wet”, or

lucrative projecta, to business people, military and government officers (Taudevin, Zapo!/ Occasional Report (No. 26) 77-78.

29 Lowry, Armed Forces, 110.

30 “The Indonesian Armed Forces: Structure, Chain of Command, and Paramilitary Organization in East Timor,” Report

Prepared for Serious Crime Unit, UNMISET, 24.
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In 1999 Polda Timtim carried out Operation Hanoin Lorosae. This operation was
planned to take place from 1 May to 17 August 1999. In this operation the Brimob
unit was responsible for the prevention of chaos/mass actions, terror, high level crime
and bomb threats.3! These duties were in accordance with the May 5th Agreement
which placed the responsibility of maintaining law and order on the Police, so that
the Popular Referendum could be conducted peacefully. In August 1999 Polda
Timtim developed a parallel plan to the Korem 164/WD (Operasi Wira Dharma-99),
code-named “Operasi Hanoin Lorosae 11”32 Command and control of this operation
originated from the Kapolda Timtim. The objective of this operation was to control
the security situation, and in the event of threat to prioritize providing protection to
prominent figures, both Indonesians or foreigners, who requested evacuation.

According to the document Hanoin Lorosae 99 (May 1999), 5140 police personnel
were in East Timor as back-up for the security forces.33 Other sources reported the
number of total police personnel in POLDA in East Timor in 1999 as 3900.34

This number increased with the arrival of the contingent Hanoin Lorosae on June

5, 1999. They numbered 452. In July 1999, another 800 POLRI arrived in East
Timor. An additional five companies of BRIMOB arrived just days before the Popular
Consultation.?5 These BRIMOB troops carried automatic weapons and in addition to
being trained in insurrection control, they had also been trained in counter-guerrilla
warfare.36

Summary of Structure and Dynamics of Indonesian Government in East Timor

Although in 1999 ABRI was intent on initiating internal reforms to transform
itself by stages into a professional military force with particular focus on the defence
function, in early 1999 the political and social dynamics and security defence
orientation were still strongly influenced by the legacy of the past, when ABRI

was deeply involved in its dwifungsi doctrine. This doctrine gave ABRI legal
authorization to exist not only as a defense and security force but also as a social

and political force. Weak control from the civilian government — in the form of the
legislature and the Executive branch - gave ABRI an umbrella for its role. The result
was an institutional structure with weak boundaries between the realms of the civilian
and military authorities. In these circumstances ABRI became deeply involved in the
social and political domains, while simultaneously conducting military operations.
This situation combined the reality of a large military influence that should only exist
in a situation of military emergency and war with the weak control function of the
civilian administration. This combintion implied low accountability for government
policies and opened the way to the perpetration of violence by involved institutions.

31 Tbid.

32 Indonesian National Police East Timor Region, “Rencana Operasi Hanoin Lorosae II,” Confidential Plan No. Pol: Ren
Ops/04/VII1/1999 (CTF Archives).

33 Hanoin Lorosae I (May 1999), No. Pol: R/Ren Ops/03/V/1999, Dili, 8 Mei 1999, Lampiran “Rencana Administrasi Logistik
Pada Rencana Operaasi Hanoin Lorosae 1999,” 2.

34 Zacky Anwar Makarim, et. al., Hari-hari Terakhir Timor Timur: Sebuah Kesaksian, (Jakarta: Sportif Media Informasindo,
2003), 150.

35 Ibid

36 The Polri elements were backed up by TNI organic troops numbering 8737, and 7455 non-organic troops. Ibid., 150-151.
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4.3.

ORGANIZATION OF PRO-INDEPENDENCE AND PRO-
AUTONOMY GROUPS IN EASTTIMOR

Pro-Independence Groups

Pro-independence organizations were comprised of both political and military
organizations. In the early days of the Indonesian military presence in East Timor
Fretilin (Frente Revoluciondrio do Timor Leste Independénte) was the only pro-
independence political organization. Through its military wing, Falintil (For¢as
Armadas de Libertacio Nacional de Timor Leste), Fretilin conducted its armed
resistance against the presence of Indonesia in East Timor. After the death of the
Fretilin leader and Falintil commander in chief in 1978 and other members of the
leadership, in 1981 Xanana Gusmao took over the Fretilin leadership. Without
stopping the armed resistance, Xanana started to intensify political and diplomatic
resistance efforts and incorporate all other pro-independence political groups in East
Timor.

This shift in leadership in 1981 also led to a new strategy of guerrila warfare
launched by small scattered units throughout the region without a permanent base.
Fretilin attempted to build a united front by embracing parties outside Fretilin on
the common ground of independence. The Conselho Revoluciodrio da Resisténcia
Nasional (CRRN — The National Resistance Revolutionary Council) was formed

for that purpose and in 1988 it changed its name to become the Conselho Nacional
da Resisténcia Maubere (CNRM — The Maubere National Resistance Council). By
forming this united front, the resistance was no longer led by Fretilin, but by CRRN
first and then by CNRM, with Xanana Gusmao at its head. Fretilin was only one of
the elements within the CNRM. To ensure the resistance was of a non-party nature
and could include all East Timorese, in 1987 Falintil broke its political party ties
with Fretilin and the supreme leader of Falintil, Xanana Gusmao, left Fretilin. Hence,
Falintil, with no affiliation to any political party, became the military wing of the

CNRM.

During the meeting at Peniche, Portugal, in April 1998, all pro-independence factions
from East Timor agreed to change CNRM to become CNRT (Conselho Nacional da
Resistencia Timorense). The term "Maubere” was replaced with "Timorense” because
of the objection of some non-Fretilin elements, mainly UDT, on the use of the term
Maubere identifying it with Fretilin.

These structural changes in the organization of pro-independence groups were also
related to a general change in their political strategy. The resistance leaders reached
the conclusion that independence could only be achieved through a UN-sponsored
referendum. Within the UN, East Timor was still classified as a non self-governing
country, and as such it was maintained on its decolonization agenda. The resistance
leaders shifted their focus to the UN with the prime objective of a UN — sponsored
solution to the East Timor question through the exercise of the right of self-
determination. The strategy that the resistance called the “peaceful solution” was
discussed for the first time in 1983 at the time of the “Peace Approach” between the
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East Timor resistance leader and East Timor Korem 164 Commander.3” The crux
of this approach was the withdrawal of Indonesian forces, and the formation of a
transitional government and an UN-sponsored referendum.38 In a more elaborated
form, the recommendation for a peaceful solution was detailed in two CNRM
documents of 1989 and 1993.39

Pro-independence groups under the CNRM umbrella organization adopted a
three-pronged strategy to acheive their goals: military, diplomatic and clandestine
(underground resistance).

Through military strategy, the military wing of the pro-independence organization,
Falintil, actively conducted armed resistance actions against the Indonesian
government in East Timor. Falintil divided East Timor in four regions (regido) of
resistance. Regido 1 covered all the district of Lospalos and all the eastern region of
the district of Baucau. Regido 11 covered the district of Viqueque, the western region
of the district of Baucau, east and west regions of the district of Manatuto. Regido
III covered all the districts of Dili, Aileu, Same, North Manatuto, East Ainaro, East
Ermera and East Liquica. Regido IV covered the districts of Bobonaro, Covalima,
West Ermera, West Liquica and West Ainaro.40

The diplomatic strategy was carried out, among others, by Resistance representatives
abroad. They were active in international diplomacy in support of East Timor
independence. One of their most significant areas of diplomatic action was through
the UN Human Rights Commission.

The Clandestine strategy depended on the activities of underground groups
(clandestines) formed by civilians in rural and urban settings. These groups operated
independently from each other but were connected to Falintil units and provided
logistics and information support. Additionally, clandestine groups were engaged in
the political arena by organizing pro-independence demonstrations and gathering
information on the political situation and human rights violations in East Timor, in
order to channel them to East Timorese resistance organs outside Indonesia. During
the 1980s an internal Commission formed to coordinate Clandestine’s actions, as its
role in the resistance movement became increasingly important.4!

Some of these clandestine groups had an “official” structure despite operating
underground, such as OJETIL (Organizagio Juventude ¢ Estudante de Timor-Leste
— Youth and Student Organization of Timor Leste) operating in East Timor and

RENETIL (Resisténcia Nacional dos Estudantes de Timor-Leste — National Student’s
Resistance of Timor-Leste) operating among East Timorese students in Indonesian

37 Witness C, Testimony to CTE Closed hearing, September 2007.

38 Jill Jolliffe, Timor, Terra Sangrenta (Lisboa: O Jornal, 1989), 137.

39 “Readjustamento Estrutural da Resisténcia e Proposta da Paz” (1989). In Xanana Gusmao, Timor Leste: Um Povo, Uma Pitria
(Lisboa: Editora Colibri, 1994) 106-107, and “Peace Plan” (1993) submitted by special representative of CNRM José Ramos-
Horta to EU and UN (James Dunn, East Timor: A Rough Passage to Independence [Loungeville: 2003], 338-339).

40 Makarim, Hari-hari, 80.

41 Comité Executivo de CNRM na Frente Clandestina (CNRM Executive Committee of Underground Front) better known as

CE. Before the Santa Cruz incident in November 1991, CE was replaced by Comité Executivo da Luta/Frente Clandestina

(CEL-FC).
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cities outside of East Timor. These groups were coordinated by CEL/FC (Comizé
Executivo da Luta/Frente Clandestina — The Struggle Implementation Committee/
Clandestine Front) whose name after the formation of CNRT was changed to FPI
(Frente Politica Interna — Domestic Political Front).42 In addition, there were also
unofficial groups formed by individual, former Fretilin activists or Falintil guerrillas,
estafetas, that each had their own connections with the Falintil guerrilla units in the
jungles.

The highest organization in the East Timorese resistance in 1999 was the CNRT

as the umbrella organization for all pro-independence powers. At the central level,
CNRT was made up of four organs, namely, the National Political Commission, the
Executive Commission, the Falintil Command and the Jurisdiction and Supervisory
Commission.4> The National Political Commission was the body with the authority
to make decisions on strategy and its implementation. The body included
representatives from political parties (Fretilin, UDT, Pro-Referendum Apodeti,
KOTA, Partido Trabalhista) as well as representatives from non-party organisations.
The head of the National Political Commission also acted in the capacity as Executive
Commission President and Falintil chief commander.

The Executive Commission was the CNRT organ with the authority to implement
the decisions of the National Political Commission. This Commission included

a Department of Foreign Affairs, Department of Administration and Resources,
and the Youth Department. Positions in the Executive Commission were filled

by individuals from the CNRT, members of political parties and non-party
organizations. The duties of the Falintil Command were to accelerate the armed
struggle. However, the operational authority at that time was held by the Head of
Staff in the jungle of East Timor, given that the supreme commander was imprisoned
in Indonesia. Since the party secession with Fretilin in 1987, Falintil had been
made up of people without official political party alignments. The Jurisdiction and
Supervisory Commission was tasked with supervising the other three organs and, as
such, it maintained an independent stance vis-a-vis all three.

In its activities, the CNRT divided East Timor into five regions (regides), namely,
Regido 1 (Lautém and most of Baucau), Regido 2 (part of Baucau, all of Viqueque,
and part of Manatuto), Regido 3 (Aileu, part of Manatuto, and Ainaro), Regido 4
(Ermera, Liquica, Covalima, and Bobonaro), and Regido Autonom (Dili). Each regido
was under a Comando Regido (Regional Command), in turn led by a Comandante da
Regido (Regional Commander) and a Secretdrio da Regido (Regional Secretary), except
for the Regido Autonom of Dili which was led by just the Secretdrio da Regido. The
Comandante Regido was responsible for the armed struggle and commanded units of
Falintil troops whose number varied in different regido. The Secretdrio da Regido was
responsible for the civil resistance and led the organs under his leadership which were
organized according to the region of work.

42 David Dias Ximenes, CTF Public Hearing IV (Denpasar, 23 July 2007) 14.
43 “Conselho Nacional da Resisténcia Timorense: Estatutos”. This statute was prepared and legalized at the National Conven-

tion of the Timor Leste Nation in Peniche, Portugal, April 1998.
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Every regido was further divided into sub-regido each covering one district
(kabupaten). Every sub-regido was led by a Secretdrio de Sub-Regido. The sub-regido
was also divided into a number of zona each including an administrative sub-district
(kecamatan). The organ at the zone level was called CEZO (Comissdo Executivo da
Zona — Executive Zone Commission) led by a Secretdrio da Zona. Under the zone,
the resistance organization was further divided into a number of NUREP (Viicleo

da Resisténcia Popular — Popular Resistance Nucleus) each covering one village. Each
NUREP was the responsibility of the Secretdrio da NUREP. The lowest organ of the
resistance was called CELCOM (Celula da Comunidade — Community Cell) and one
was established in every aldeia (village). Every CELCOM was led by a Secretdrio de
CELCOM.

CNRT established this structure from the lowest cell (CELCOM) to the zone
level approximately in early 1999, in principle, to continue the previous structure
of the CNRM. The innovation was the organization of the CNRT formed at the
district level, sub-regido. 1f during the days of the CNRM, these organs operated
underground, under the CNRT these organs operated openly.

Falintil went into cantonment in August 1999. Guerrillas units in Regido I were
cantonized in Atelari, those of Regido 11 and I1I were cantonized in Uaimori while
Regido IV was cantonized in Poetete (Ermera) and Odelgomo (Aiasa, Bobonaro).

In 1999 the movement’s activities in the political arena were not directed by a
single organ within CNRT. There were three channels for directives. First, directives
from the territorial structure of CNRT (Regido, Sub-Regido, Zona, NUREP, and
CELCOM). Second, directives from the Youth Department within CNRT Executive
Commission. This is conducted for each youth organization (RENETIL, OJETIL
and others) that are under CNRT. Third, directives from FPI (Frente Politica Interna
— Domestic Political Front) conducted with respect to groups who during CNRM
times were underground resistance cells. FPI was formed around January 1999

to replace CEL/FC in order to face new political developments after the “special
autonomy” offer came from President Habibie. This organ was under the leadership
of a Secretary and two Vice Secretaries.

After the resignation of President Socharto, the increasing political activities in

East Timorese towns could be conducted openly, and the role of Deputy Secretary
became more prominent compared to that of the Secretary. FPI was under the CNRT
National Political Commission and the Deputy Secretary became a member of this
Commission.

After the signing of the 5 May 1999 accord, demonstrations were replaced by
political propaganda to refuse the first option of widespread autonomy offered by the
Indonesian government. Fund raising drives that in the past had been undertaken
covertly to help with the logistics needs of Faintil, now took place openly everywhere
to support propaganda activities challenging the autonomy option. There were some
violent confrontations between pro-independence youth groups and pro-autonomy
supporters in 1999. Some of these pro-independence youth groups may have been
affiliated with CNRT. However, these confrontations appear to have taken place in
contradiction to the official CNRT policy line of restraint
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Pro-autonomy Groups

In general terms, pro-autonomy groups were made up of two components. The first
component consisted of civilian groups pursuing their aspirations through political
channels. The second component was made of civilian groups determined to promote
the choice of special status with wide-ranging autonomy in East Timor by other
means. On many occasions these two groups overlapped.

The civilian groups who focused their activitites on political channels included those
who, since East Timor had become part of Indonesia, were active in the East Timor
political system. These pro autonomy groups were pro-integration supporters who
included some former Fretilin members who had changed their political views and
recognized the integration of East Timor with Indonesia.

There were two such pro-autonomy groups operating through the political channels:
the Front Persatuan Demokrasi dan Keadilan (FPDK) established on 27th January
1999 and Barisan Rakyat Timor Timur (BRTT) established on 20th May 1999.
FPDK was formed with the objective to convince East Timorese to accept the
autonomy option, Some of the Bupatis, Camats and village heads become the leaders
of FPDK or BRTT in their respective region.

In a letter from the Minister of Defense and Security/Commander of the TNI to
Menkopolkam, the Minister stated that pro-integration groups needed to get support
from various departments or related institutions to keep them united. The letter also
stated that pro-integration groups should prioritize dialogue and avoid violence that
could be counter productive in achieving each of their aspirations. Related to this
issue both BRTT and FPDK were unified in the Front Bersama Pro Otonomi Timor
Timur (FBPOTT).44 This group was also known as United Front for East Timor
(UNIEF).

In addition to the groups primarily active in the political arena, other armed pro-
autonomy groups resisted the independence movement directly at the field level. They
formed armed groups of civilians to confront the pro independence movement. Some
members of groups like Wanra and Kamra, that had previously been created under
the Sishankamrata Doctrine, also joined these armed civilian groups.

Wanra groups that were active previously, as well as in 1999, included Halilintar
(formed in 1978) in Bobonaro; Makikit (formed in 1986) in Viqueque; and Tim
Saka (formed in 1986); Tim Alfa (formed 1986); and Tim Sera (formed in the
1990s).45 These groups had been actively assisting ABRI in tracking armed pro-
independence groups that at the time were known as Security Disrupting Movement,
or GPK. ABRI had trained them and equipped them with weapons. In 1994, an
organization called Gadapaksi (Young Guards for the Defence of Integration) was
also formed as a security organization, and were also trained under ABRI to support
integration with Indonesia.

44 Minister of Defence and Security/ TNI commander, No.K/362/P/V1/1999, 15 June 1999, 4.
45 “Antara Timor Timur dan Timor Leste,” Kompas, 23 August 1999.
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After the government of Indonesia decided to grant the option of wide ranging
autonomy to East Timor in June 1998, several groups that were active in the pro-
autonomy movement at the field level were organized in some districts in East Timor.
Pro-autonomy leaders perceived this development as a response to increasing activity
by pro-independence groups. These pro-autonomy armed civilian groups were AHI
in Aileu, Mahidi in Ainaro, Laksaur in Covalima, Aitarak in Dili, Darah Integrasi
(Blood of Integration) in Ermera, Alfa in Lautém, BMP in Liquica, Mahadomi in
Manatuto, ABLAI in Manufahi, and Sakunar in Oecussi. They also included some
Wanra groups which were formed before 1999 and had been reactivated in 1999.

All these pro-autonomy armed groups then formed an umbrella organization called
Pasukan Pejuang Integrasi (PPI).46

POLITICALTRANSITION IN INDONESIA

In May 1998 a historical political event took place in Indonesia. Demonstration
movements demanding reforms in 1998 forced President Soeharto to resign after
32 years in power. Habibie, who was the Vice-President at the time, became the
President in accordance with the constitution. This event marked the beginning of a
political transition from an authoritarian political system to a democratic one.

In line with the democratization process, Indonesia entered a new era in terms

of the life of its society and the nation. The 1945 constitution which, in the past
was considered sacred, was amended by the MPR. The centralistized government
system started a transformation towards decentralization with the enactment of
Law No. 25/1999 on Regional Autonomy and Law No. 25/1999 on the Financial
Balance between Central and Regional Governments. People were also free to voice
their opinions in a variety of ways, including by demonstrating. The tight control
previously exercised on the media disappeared. NGOs, which were were formerly
restrained, were given the freedom to conduct their activities openly.

At that time ABRI came under severe criticism over alleged past violations of human
rights. Accusations started being leveled at the excesses of military operations in
conflict zones such as Aceh, Papua and East Timor. This caused a lack of certainty
within the military about their role in this rapidly changing political context.4” In
Aceh, the Habibie administration abrogated the Military Operation Zone policy and
the Commander-in-Chief of the Armed Forces publicly apologized to the people of
Aceh for the wrongdoings of his soldiers.48 At the same time, there were demands for
the revocation of the ABRI dual function doctrine which had given ABRI unbridled
power over the social and political life of Indonesia. With the fall of the New Order
government, ABRI experienced a big transition from a politically dominant military
into becoming a military under civilian authority.

46 See paper for KPP HAM titled "Profil dan Tantangan Pasukan Pejuangan Timor Timur” by Joao Tavares dated 18 December
1999, saying among others that PPI had a characteristic of being a group with loose organization, without Articles of
Association, without command unity and without pay. The relations between members are of personal nature based on
common destiny and struggle. In spite of this testimony, there is a lot of other evidence indicating otherwise (2).

47 Francisco Xavier Lopes da Cruz, Public Hearing I (Denpasar: 20 February 2007) 9,12.

48 Human Rights Watch, “Aceh di Bawah Darurat Militer: Di Dalam Perang Rahasia,” December 2003, Vol. 15 (10 ), 9, heep://
www.hrw.org/indonesian/reports/2003/12/aceh1203.pdf (accessed 9 April 2008).
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The Habibie administration took some important steps towards limiting the military

role, such as:49

a. Decreasing the number of military representatives in legislative institutions. In
January 1999, the government and the parliament issued a law to decrease the
number of military representatives in parliament from 100 to 38 and to decrease
the proportion of military representatives in the regional parliaments from 20 to
10 percent.

b. The withdrawal of active military officers from civilian positions. As part of the
military reforms, ABRI Commander issued a policy that as of 1st April 1999
active military officers in civil positions had to resign from the military or leave
their civilian positions.

c. Political neutrality in the elections.50 Whereas in the past the military had
supported the Golkar party, in 1999 the Commander-in-Chief of TNI instructed
the military to maintain neutrality in elections.

d. The separation of the Police from the Armed Forces. On 1st April 1999, President
Habibie issued a policy separating the Police from the Armed Forces pursuant to
Presidential Instruction No. 2/1999. The separation policy was a series of policies
to place security responsibility under Polri and defence responsibilities under TNI,
although the Police remained under the authority of the Department of Defence
and Security.5!

All these changes had as their objective two essential reforms within the TNI, namely:
(1) to concentrate the TNI’s role on national defence and (2) to rescind the TNI’s
social and political role. These two essential reforms were meant to reposition the
military from its previous role, in which it was to be seen as the nation’s protector. In
practice this had made the TNI the first resort in confronting any perceived threat,
including internal threats. The reforms aimed to create a professional military in the
sole role of national defense (i.e., against external threats), operating under civilian
supremacy.

In East Timor, the change of government of Indonesia allowed for open expressions
for demands to hold a referendum and for independence. Groups that previously
operated underground opposing the presence of Indonesian government, were

now conducting their activities openly. This had been taking place since before the
“wideranging autonomy” offer came out in June 1999 and “two options” in January

1999.

With this period of internal political transition and the issuance of two options which
became an international agreement with the signing of 5th of May Agreement, TNI
had to change its stance with respect to the independence movement that for all this
time it saw as a separatist movement. According to Zacky Makarim, “Indonesia, who
was given security responsibility, had to change the pattern of the security approach

it had been using. TNI and Polri forces in East Timor had to be neutral and able to
embrace all conflicting parties.”s>

49 Tnternational Crisis Group, “Indonesia: Keeping the Military Under Control,” ICG Asia Report 9 (5 September 2000) 3-4.

50 There were national elections held in 1999 throughout Indonesia, including East Timor.

51 On the anniversary of POLRI, 1 July 2000, the President of Indonesia issued decree No. 89/2000 releasing Polri from
the Department of Defence and Security and placed Polri directly under the President RI. See ”Sejarah Polisi,” http://
tempointeraktif.com/hg/narasi/2004/04/21/nrs.20040421-01.id.heml, (accessed 25 November 2007).

52 Makarim, Hari Hari, 223
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These changes and political reform in Indonesia also opened the way for efforts

to find a resolution for the East Timor issue. In accordance with the spirit

of democratization, in June 1998 the government of Indonesia proposed a
decentralization policy in the form of special status with wide-ranging autonomy
for East Timor. This is turn paved the way for the start of negotiations for the 5th of
May Agreement. In summary, the political transition in Indonesia caused sweeping
changes in all sectors of governance, including military policies. The events in 1999
took place in this context of reform, but reforms that were not yet complete.

INCEPTION, IMPLEMENTATION AND IMPLICATIONS OF THE MAY
5TH 1999 AGEEMENT

Inception

In the introduction to the 5th May 1999 Agreement, the governments of Indonesia
and Portugal took into consideration General Assembly Resolutions 1514 (XV),
1541 (XV), 2625 (XXV) and other relevant resolutions and decisions adopted by
the Security Council and the General Assembly about East Timor. Since July 1983
Indonesia and Portugal had been seeking a fair, comprehensive and internationally
acceptable solution about East Timor through the UN Secretary General. Under 5th
August 1998 Agreement, the two governments continued negotiations under the
auspices of the Secretary General regarding a special status for East Timor without
affecting the basic positions of the two governments regarding the final status of East
Timor.

Concurrent with negotiations between Indonesia and Portugal, other approaches
were also used involving a dialogue between pro-integration and pro-independence
East Timorese in the forums of the A/l Inclusive East Timorese Dialogue (AIETD) and
Dare I and Dare II dialogues.>3 These dialogues only focused on economic, cultural,
education and reconciliation issues. In 1998 when AIETD was held for the third
time, the pro-independence participants in the dialogue asked UN representatives
present to also include political issues in the agenda, however the request was not
realized, and was only talked about informally. As a result, the two delegations failed
to reach a consensus that would be beneficial collectively for the people of East Timor.

Political changes or reformasi in Indonesia opened up room for the development of
democracy in Indonesia and afforded a greater opportunity for self-determination
in Timor-Leste. In June 1998, President B.]. Habibie’s cabinet proposed to offer
special status with wide ranging autonomy for East Timor, with the proviso that
the international community would recognize Indonesia’s sovereignty. The offer

to become a region with special status with wide-ranging autonomy, indicated

the possibility of the region to be able to freely organize itself, with the central

53 Dare I dialogue was held on September 1998, in Dare, Dili and Dare IT in June 1999, in Jakarta. The Dare IT meeting in Jakarta
for the first time brought together pro-independence leaders who had been outside East Timor, such as José Ramos-Horta,
Mari Alkatiri and Jodo Carrascaldo. Similar to the AEITD dialogue, Dare II dialogue also did not discuss the political status
of East Timor.
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government retaining authority over areas such as finances, foreign policy and
external defense. The Indonesian government officially conveyed the recommended
solution to the UN Secretary General, and intensive discussions between the UN, the
Indonesian and Portuguese Foreign Affairs Ministers began. On 27th January 1999,
President Habibie decided that his government was ready to consider the possibility
for East Timor to be released from the Republic of Indonesia.>4 Two months later, in
March 1999, tripartite talks between Portugal, Indonesia, and the United Nations
took place, where it was agreed to organize a public consultation in East Timor to
determine whether widespread autonomy would be accepted or rejected.>

Implementation of the Popular Consultation

On 5 May 1999, Indonesia, Portugal and the United Nations reached an agreement
about East Timor at the UN Headquarters in New York. The New York Agreement
actually comprised three types of agreements: First, the main agreement called the
“Agreement between the governments of Indonésia and Portugal regarding the East
Timor question”; Second, the ”Agreement on Organizing the Security of the Popular
Consultation in East Timor”;  7hird, ”Agreement on the Modalities for the Popular
Consultation of the East Timorese People through Direct Ballot”.56

Pursuant to the implementation of the May 5th Agreement, on 11th June 1999, the
UN Security Council formed UNAMET through resolution DK No. 1246/1999.
The mission and objectives of UNAMET were to organize and conduct the Popular
Consultation that would determine whether the people of East Timor would accept
or reject the constitutional offer of special autonomy for East Timor within the
framework of the Unitary State of Indonesia.

The implementation of the UNAMET mission followed the operational stages of the
Popular Consultation as contained in the “Agreement on Modalities for the Popular
Consultation of the People of East Timor through Direct Ballot.” The UNAMET

operational tasks and guidelines were agreed upon as follows:57

a. Information Dissemination Stage
* The UN would make available the text of the Main Agreement and the
autonomy document to be voted on in all the official languages
* The UN would disseminate and explain the content of the main Agreement and
the Autonomy document impartially and factually in and outside East Timor.

54 CNN, “Indonesia hints at allowing East Timor independence”, 27 January 1999, http://www.cnn.com/WORLD/
asiapcf/9901/27/indonesia.02/index.html (accessed 1 March 2008): “Quoting President B.J. Habibie, Information Minister
Yunus Yosfiah said the issue of East Timor leaving Indonesia could be put before the country’s People’s Consultive Assembly,
or MPR, later this year if East Timor is not satisfied by an offer of greater autonomy. “If the East Timor people decide to reject
special autonomy, then (Habibie) would suggest the next MPR discuss the possibility for East Timor to be released from the
republic,” Yunus told reporters.”

55 'This is the initial agreement session before the official event with the signature of 5th May 1999 Agreement in New York.
See, Ali Alatas, The Pebble in the Shoe: The Diplomatic Struggle for East Timor (Jakarta: Aksara Kurnia,, 2006),159-174 and
313-314.

56 At the 3998th meeting of the UN Security Council, the 5th May New York Agreement was ratified with UN SC resolution
number 1236 (1999).

57 “Agreement Regarding the Modalities for the Popular Consultation of the East Timorese Through a Direct Ballot,” 5 May
1999, in Annex II, Ian Martin, Self Determination in East Timor: The United Nations, the Ballot and International Intervention
(Boulder: International Peace Academy Occasional Paper Series, 2001) 144-147. The points of the agreement have been

summarized for brevity, and are not exact quotes from the text of the agreement.
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The UN would explain to the voters the voting process and the procedures and
the implications of an “accept” or “reject” vote.
Mulitple media outlets would be used in the dissemination process.

b. Registration

Registration inside and outside East Timor would take place continously for 20
days.

200 Registration centers would be opened in East Timor for this purpose.

Other special registration centers would be opened in Indonesia, and other
international locations including specific cities in Australia, Lisbon, Maputo and
Macau.

Registration lists would be exhibited for five days at all registration centers and
other relevant offices. Challenges could be submitted to to regional offices for a
decision by the Electoral Commission before the polling day.

c. Campaign

Supporters and opponents of the autnomy proposal would campaign ahead of
the vote in a peaceful and democratic manner during the designated campaign
period.

The United Nations would propose a campaign Code of Conduct, to be
discussed with the supporters and opponents of the autonomy proposal.

The United Nations would devise a means for both sides to have an equal
opportunity to disseminate their views to the public.

Ofhicials of the governments of Indonesia and Portugal would not participate in
the campaign in support of either option.

East Timorese government officials could campaign in their personal capacity.
All such campaigning would be carried out strictly according to the Code of
Conduct without the use of public funds and government resources or recourse
to pressure of office.

d. Balloting in and outside of East Timor

Voting in East Timor would take place in approximately 700 registration/polling
stations located in 200 polling centers.
Voting would take place in the same locations as the registration centers.

e. Observers

Indonesia and Portugal would be entitled to send an equal number of
representatives to observe all the operational phases of the consultation process
both inside and outside of East Timor.

International observers would be able to observe the consultation process under
the terms by the United Nations to regulate their presence.

f. Funding

The Secretary General of the UN would seek the approval of the Security
Council for the operation in order to ensure the assessed budgetary funding.
Voluntary contributions would be channeled through a Trust Fund established
for this purpose.
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As a whole, planning, preparation and implementation of the Popular Consultation
was done in 117 days from the May 5th Agreement to the Popular Consultation,
which took place on 30th August 1999.

From the inception of the UNAMET mission, controversy on the impartiality of
UNAMET often surfaced. In the preparation and implementation process of the
Popular Consultation by UNAMET, some events took place that the pro-autonomy
supporters felt were an indication of UNAMET bias in favour of pro-independence
groups. This perception of UN bias may have had an impact on the increase of
tension between the pro-autonomy and pro-independence sides.

Security Implications

The May 5th Agreement stipulated that the security of the Popular Consultation was
the responsibility of Indonesia. The Agreement demanded complete neutrality of

the TNI and Polri as a primary requirement in undertaking their responsibilities to
guarantee a safe atmosphere, free of all violence or any other forms of pressure and to
guarantee the enforcement of law and order in general terms. In addition, it required
that the institution with sole responsibility for security would be Polri.

Point 2 of the Agreement Regarding the Modalities of the Popular Consultation of
the East Timorese Through a Direct Ballot also stated that the Commission of Peace
and Stability (KPS) formed on 21st April 1999, would be one of the parties closely
working with the UN. The task of KPS was to (1) determine the rules of engagement
for the period before and after the Popular Consultation to be followed by all parties;
and (2) to take necessary statements for the disarmament of all parties. The KPS was a
commission intended to be a forum where East Timor political leaders, government
apparatus and Church representatives could play an important role in the peace
process prior to the Public Consultation.

Point 4 of the Agreement Regarding the Modalities of the Popular Consultation of
the East Timorese Through a Direct Ballot determined that only the Police would be
responsible for upholding law and order. The Secretary General, after obtaining the
necessary mandate, provided a number of unarmed civil police officers to assist Polri
in an advisory capacity. The civil police officers in the Popular Consultation also had
the task to guard the ballot papers and ballot boxes to and from the voting stations.

Based on the May 5th Agreement, Command and Control (Kodal) of internal
security forces, which was initially in the hands of the Commander-in-Chief of ABRI,
was transferred to the East Timor Kapolda.58 Although Polri had been separated from
ABRI on 1st April 1999 (which later changed its name to TNI), Polri was still under
the Department of Defence and Security (Dephankam) together with the TNI.59

58 Although the TNT announced a phased withdrawal of its forces in East Timor, controversy remains over the extent to which
this was implemented.

59 Indonesian Presidential Decree No. 89 Tahun 2000 releasing Polri from the Department of Defence and Security and placing
directly under the President, was issued on 1st July 2000 during the presidency of Abdurrahman Wahid.
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Prior to the Ist April 1999, Polri had been a part of ABRI and under the Commander
in Chief of ABRI. One of the implications of the May 5th Agreement in tasking Polri
as the party primarily responsible for upholding law and order in East Timor in 1999

was that this was essentially the first major task where Polri operated independently of

the TNI.

To ensure TNI/POLRI neutrality, on 15th June 1999 the Commander in Chief

of TNI issued a written directive that stressed a shift in the mission criteria for
TNI/POLRI units deployed in East Timor. The objective changed from finding and
arresting the largest number of GPK in East Timor to maintaining a neutral posture
and providing a situation of security and safety.®0 The stated goal of these missions
was to ensure a smooth, peaceful and fair Public Consultation process without any
pressure from any parties.

The UN aseessment team tasked to visit East Timor to prepare the UNAMET
mission addressed concerns about the capabilities of Polri for maintaining security
prior to the Popular Consultation in light of the fact that previously the TNI had
exercised the dominant security role.6! The assessment team reported that although
there were positive assurances from Polri regarding security, nonetheless there were
credible reports given to the UN that that the security personnel (including Police)
were not effectively handling the armed pro-auotnomy groups in East Timor.62

The results of the Popular Consultation were announced on 4 September 1999. This
announcement was brought foward from the initial plan to announce the results on
7 September 1999. On the 4 September 1999, the UN Secretary General announced
that 78.5 percent of the 450.000 voters refused the offer of widespread autonomy.63
The door was opened for East Timor’s independence.

Following the announcement of the results of the Popular Consultation, despite the
directive of President Habibie to TNI and Polri maintain law and order, violence of
an alarming intensity began.64 Increasing international concern over this violence had
been previously expressed by the UN Secretary General Kofi Annan.65

60 Minister of Defence and Security/ Commander in Chief of TNI, No.K/362/P/V1/1999, 15 June 1999, 3. The relevant section
reads in the original as follows: “Disamping itu juga telah dilaksanakan perubahan kriteria keberhasilan tugas Satuan TNI dan
Polri yang bertugas di Timtim dari ‘menemukan dan menangkap sebanyak mungkin GPK Timtim’ menjadi ‘bersikap netral
serta menjaga situasi keamanan dan rasa aman masyarakat Timtim maupun Personel PBB, agar proses Jajak Pendapat dapat

terlaksana secara aman, damai, jurdil dan tanpa tekanan/intimidasi dari pihak maupun.”

—

61 Martin, Self Determination, 8

62 Secretary General of the United Nations, “The Question of East Timor: Report of the Secretary General,” $/1999/595 (22
May 1999), 5-6.

63 On September 4 President B.]. Habibie instructed POLRI and TNI to uphold law, security and order in the region. He stated:
“Pursuant to the results of the New York Agreement of 5th May 1999, the Inodnesian government has been entrusted with
full authority to implement the content of the New York agreement, specifically in carrying the responsibility to foster and
guarantee the necessary calm, general order and peace needed during and after the public consultation until the transfer of
government takes place. Therefore I, as the Supreme Commander, instruct the Chief Commander of the Indonesian Armed
Forces and the Inodnesian State Police to uphold the law, security and order and take all necessary steps ....” (‘Amanat Presiden
Republik Indonesia: Menyambut Hasil Penentuan Pendapat Rakyat Timor Timur” 4 September 1999)

64 The insufficiency of preventative security measures will be examined in detail in Chapter 5.

65 'The Secretary General stated: “Despite repeated assurances that measures would be taken by the Indonesian authorities to
ensure security in East Timor and curtail the illegal activities of the armed militias, I regret to inform the Security Council that
credible reports continue to be received of political violence, including intimidation and killings, by armed militias against
unarmed pro-independence civilians. I am deeply concerned to learn from the assessment team that, as a result, the situation
in East Timor remains extremely tense and volatile.” “The Question of East Timor: Report of the Secretary General” (22 May

1999), 5. http://daccessdds.un.org/doc/UNDOC/GEN/N99/151/14/PDF/N9915114.pdf (accessed 10 April 2008).
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4.6.

In order to take control of the worsening security situation, President B]. Habibie
issued Decree No. 107/1999 on Military Emergency in the province of East Timor
on 6 September 1999. Subsequently, the Indonesian government agreed to invite the
presence of the UN in East Timor and this was marked by the handover of security
responsibility for East Timor from TNI Major General Kiki Sjahnakri to Major
General Peter Cosgrove, as the commander of the UN INTERFET forces, on 27
September 1999.

SUMMARY

In the discussion above various historical, social and political factors were highlighted
that were most relevant to the development and dynamics of the events that occurred
in East Timor in 1999, and could be agreed on by both countries. The reader is

once again reminded that this chapter is not meant to convey final conclusions

about the period of history prior to 1999. The focus of the Commission’s mandate

is understanding the events of 1999 and their implications for institutional
responsibility, and to devise appropriate ways and recommendations for healing the
wounds of the past, and to secure human dignity through promoting reconciliation
and friendship. The historical and contextual points that the Commission found most
applicable to fulfilling their mandate can be summarized as follows:

Decolonization process and political divisions

The lack of an effective decolonization process from the period of Portuguese rule to
independence, resulted in various types of political divisions in East Timor. Different
interpretations of the best strategies to achieve self-governance resulted in multiple
internal political parties (including Fretilin, UDT and Apodeti), that were not able to
resolve their differences through peaceful means. An armed conflict occurred between
Timorese political parties. Meanwhile, the Indonesian military had initiated contact
with the pro-Indonesian sources within East Timor.

The nature of the process by which East Timor was integrated into Indonesia has
been the subject of controversy. The two parties to the conflict have opposing
intepretations of this process which it is difficult to reconcile. It is not within the
scope of the Commission’s mandate to make a final determination of the legal
status of the Indonesian presence in East Timor. On 17 July 1976, the President of
Indonesia approved Law No. 7/1976 that officially made this territory a province of
Indonesia. This integration was not acknowledged by the UN, with GA Resolution
No. 31/53, December 1976. The issue of East Timor continued to be on the UN
decolonization agenda until after the holding of Popular Consultation in August
1999. Both the Civil War in 1974 and the period of contested Indonesian presence
are related to these internal and external political differences, and the incomplete
decolonization process.

The impact of these political differences on the period encompassed in the
Commission’s mandate is connected to an enduring and complex situation of
conflict in East Timor. A vertical conflict existed due to the organized struggle for
independence, which included military actions taken by Falintil and Indonesian
security forces, which viewed the independence movement as a threat to national
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unity, and a “security disturbance.” There were also remaining aspects of horizontal
conflict between groups with different political aspirations within East Timor.

Both the horizontal and the vertical conflicts could not be accommodated in the
political system of Indonesia at that time so as to resolve the political problems by
peaceful means, and to avoid violence. In fact the structure of the governmental
system, which allowed strong military control over civilian administration and
which privileged pro-autonomy leaders, exacerbated both the horizontal and vertical
conflicts.

Systems of Governance in East Timor (1975-1999)

The structures and organization of the Indonesian government in East Timor

in 1999 contributed to the conditions that produced various acts of violence
in East Timor in 1999, particularly due to the influence of the military and to the
authoritarian nature of the government. The centralized structure of the Indonesian
government during the New Order era had become an effective mechanism

for supporting the security apparatus in its effort to implement the Indonesian
government’s security policies. This structure immediately became a liability when
the authoritarian and centralized government structure had to be changed into a
democratic and transparent one after the fall of the Suharto regime.

Furthermore, based on Indonesian Law No0.20/1982 on Basic Provisions of National
Defense and Security, the Armed Forces (including the National Police) had the
authority to conduct security related functions with wide ranging authority to
manage and employ “national” resources. One implication of these powers was that
the civilian government could also play a role in the pembinaan (development) of
various non-military organizations in security and defense functions. The civilian
government’s role in security included working with auxilliary military groups, such
as Pengamanan Swakarsa, or Pamswakarsa. In the context of 1999 this led to the
involvement of the civilian government in the support of armed militia groups
through the organizational mechanism of Pam Swakarsa.

Both the military and police institutions in East Timor historically also had ties to
groups such as Ratih and Wanra under the Sishankamrata system. The existence of
various pre-intergration civilian armed and non-armed groups in East Timor in 1999,
including militias, with close relations with various government agencies, may be seen
as a spillover of such past arrangements.

Until 1999, the civil law enforcement agency (Polri) was also subordinate to the
defense and security policies of the military and State. In April 1999, the Police
underwent a process of reform that allowed greater independence from the military
apparatus. However, the Police still remained under the ultimate authority of the
Department of Security and Defense. The restructuring of the Police institution may
have resulted in a lack of confidence in the institution due to the previous structure of

POLRI as part of ABRI.

Thus, in all aspects of governance in East Timor from 1975 until 1999, defense and
security were the primary objectives. Every institution within the government was
dominated by the military’s primary function in achieving these objectives based
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on the Indonesian State’s view of the conflict. The conduct of military operations
against the independence movement inside East Timor took place outside of the legal
and Constitutional framework of military employment in peacetime. These military
operations took place in the context of what was popularly known as the “Military
Operations Zone” (DOM). These factors made military operations in East Timor
different than in other parts of Indonesia.

Conversely, the coordinated struggle for independence also affected all aspects of
governance in East Timor. The Clandestine movement, which was able to infiltrate
all organs of the government in East Timor, and the fact that there were some
figures who worked for both political camps, at times affected administration and
allocation of resources to help the struggle for independence. The armed struggle for
independence relied on a doctrine of guerilla warfare, which also required the support
of civilian resources and logistics. In other words, both the Sishankamrata system of
ABRI and the independence movement’s strategy of guerilla warfare depended on
the use of the resources of civilians. This situation placed civilians in a vulnerable
position, so that they could become subjects fought over by either of the two parties
to the conflict, and become targets for manipulation by political power holders.

Political Transition in 1999

The condition of political transition in Indonesia (Reformasi) had practical
implications on all aspects of national and state life and governance, especially those
pertaining to the situation in East Timor. This democratization process in Indonesia
in 1999 paved the way for the appearance of various popular aspirations, and the
weakening of state authority throughout Indonesia. In East Timor, this situation
allowed the independence movement to progress further, and to expand its political
strategies, including the implementation of the Popular Consultation.

The rise of Reformasi also corresponded to a growing awareness about human rights
issues. Indonesian institutions experienced increased pressure to uphold human
rights, and to abandon repressive mechanisms that were previously used by the
security apparatus, particularly in East Timor.

Political changes in Indonesia allowed the independence movement in East Timor to
operate more openly to demand referendum and independence. The independence
movement organization that previously operated underground, came out and was
present down to villages. Here and there there were clashes between civilian groups
from the independence movement with pro-autonomy militias. Whereas Falintil that
was the armed wing of the independence movement, went into cantonment.

The rapid pace of Reformasi, however, may not have allowed sufhicient time to build
capacity and competence in a new human rights approach to security issues, so that
by the time of the Popular Consultation the security forces could effectively fulfill
their obligations. There was not an effective mechanism for abandoning repressive
security enforcement strategies that were previously allowed in Indonesia and
replacing them with new methods of law enforcement. This period of transition
between approaches and attitudes towards security enforcement may have led to
ambiguity at the operational level in East Timor in 1999, and prevented security
forces’ members from responding to violence appropriately.
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Furthermore, the structural security sector reforms that occurred as part of the
political transition in Indonesia further weakened the capacity of the security forces
to fulfill their role in providing security to the civilian population. The rearrangement
of the structures of authority, particularly for the Police vis a vis the military in 1999,
meant that by the time of the Popular Referendum, institutions had not yet had time
to build the institutional capacity to exert independence within their new roles and
authorities in the emerging Reformasi era.

Implications of the 5* May 1999 Agreement

The relatively short time span between the signing of the 5 May 1999 Agreement and
the holding of the Popular Consultation on 30 August 1999 may have caused a rush
in planning and preparation for the referendum. There may have not been adequate
time to put in place sufficient physical infrastructure. Furthermore, there was not
enough time to make effective political and socio-cultural preparations among

the populace. Because polarized political and armed groups were part of the social
environment at the local level in East Timor before May 1999, more time may have
been needed to adequately incorporate each groups’ concerns in the referendum and
disarmament processes. A greater time commitment to such initiatives could have
helped prevent perceptions by pro-autonomy groups of mistreatment or bias, which
resulted in violent responses throughout the Referendum process.

Giving the security responsibility for the Popular Consultation process to the
government of Indonesia was an extremely risky measure. Giving over security
arrangements to Indonesian security forces, who were well-known to be closely tied
to pro-integration armed and unarmed Timorese groups as part of the Sishankamrata
system, was very likely to lead to conflicts of interest. Although the May 5th
Agreement and its related modalities required the neutrality of the security forces,
given the historical precedents and organizational structures of the security forces this
was a difficult, and unrealistic assignment of duties.

In summary, the violence that occurred in East Timor occurred in a complicated,
political, economic and social environment. There was no single cause of the violence,
and there was not one, single actor responsible. In the following chapters the
Commission will turn to examining the types of violations that occurred and what
implications contextual factors may have had on both the patterns of violations and
on institutional responsibility.
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CHAPTER 5

DOCUMENT REVIEW:
ANALYSIS OF EVIDENCE OF
PREVIOUS TRIALS AND REPORTS

5.1

THE DOCUMENT REVIEW PROCESS

The mandate of the Commission provides for a review of four bodies of documents
in reference to the determination of the conclusive truth concerning gross human
rights violations and institutional responsibility: the KPP HAM Report, the twelve
East Timor trials before the Jakarta Ad Hoc Human Rights Court, the CAVR Final
Report, and the Serious Crimes process in East Timor (Special Panels for Serious
Crimes/Serious Crimes Unit). These four categories encompass the following bodies
of documents that were reviewed:

1. KPP HAM
* KPP HAM Report
* KPP HAM Databases of documents and testimony

2. Jakarta Ad Hoc Human Rights Court Process
* Trial Documents and Final Judgments from the twelve East Timor Cases
* Investigation Dossiers (BAPs) of the Indonesian Attorney General’s
Office for the twelve East Timor cases and documents attached to the BAP’s

3. CAVR
* CAVR Final Report!
* CAVR Community Profiles

4. Serious Crimes Process
* Special Panels for Serious Crimes indictments and judgments for trials involving
charges of crimes against humanity
* Serious Crimes Unit files, including the so-called “Wiranto Case File”

1 The report by Prof. Geoffrey Robinson (popularly referred to as the “Robinson Report”) was also included in the Document
Review because it was adopted by the CAVR as an annex to their Final Report and played an influential role in the formula-
tion of their report’s analysis.
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Methodology

The Commission conducted its own review of these documents but also obtained

the assistance of independent experts in this task. An international research team

under the supervision of the Commission’s Expert Advisor prepared two lengthy

reports analyzing the four bodies of documents. The second report took the form

of an Addendum to the first, because its mandate was to, within the same analytical

framework, address some issues that had not been researched in the first report. These

reports are included in the appendices to this Report.2 Each of these four bodies of

documents was evaluated by means of the following questions:

* What conclusions do they each reach regarding the occurrence of gross human
rights violations or crimes against humanity in East Timor in 1999?

* What conclusions do they each reach regarding institutional responsibility for those
crimes?

* Are those conclusions supported by the evidence they had available to them?

* What are the strengths and weaknesses of each of the four bodies of documents?

* What are the common conclusions regarding gross human rights violations and
institutional responsibility that were reached on the basis of the evidence contained
in these four bodies of documents?

To answer these questions the Commission adopted an analytical framework for

the evaluation of evidence and conclusions pertaining to the occurrence of gross
human rights violations in the form of crimes against humanity and to institutional
responsibility for such violations that did occur. Following the decision of the
Commission, this framework was derived from international humanitarian law as
reflected in the Statutes and jurisprudence of the International Criminal Court (ICC),
the International Criminal Tribunal for the former Yugoslavia, the International
Criminal Tribunal for Rwanda, and in the “Guidelines: Elements of Crimes, Gross
Human Rights Violations, and Command Responsibility of the Supreme Court of
the Republic of Indonesia.”

According to this analytical framework a gross human rights violation in the form

of a crime against humanity may be found to have occurred when credible evidence
compellingly demonstrates the existence of the following elements. These elements
are based upon the “chapeau elements” required for proving a case of crimes against
humanity.3 For each of these elements there are analytical questions that may be asked
to guide weighing the evidence to determine whether the element is met. The answers
to these questions provide indications on the basis of which conclusions may be
reached. The framework is constituted of the following:

2 These two reports by the Expert Advisor are cited in Chapters 5 and 6 as: Report to the CTF and Addendum to Report to the
CTE

3 “Chapeau elements” refers to the elements that must be proven in all crimes against humanity cases in addition to the specific
elements of the individual crimes against humanity (enumerated offenses), such as murder, torture, or persecution. Proof of
the “chapeau elements” requires establishing that the specific crime against humanity (acts of murder, torture, rape, etc.) was
committed “as part of” a widespread or systematic attack against a civilian population and that the perpetrator was aware of

the connection of his or her individual act to that larger context of violence.
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1. “An attack against a civilian population” occurred. Such an attack may be
found to have taken place when evidence shows that there were a substantial
number of civilians who were victims of coercion, violence, or criminal
conduct. The violence, however, must have been sufficient to qualify as “an
attack against a civilian population.” In order to establish this, it must first
be shown that there was an attack. An “attack” for purposes of this element
may be defined as a “course of conduct involving the commission of acts of
violence.” For purposes of crimes against humanity the attack may consist of
any mistreatment of the civilian population. An “attack” does not require the
use of armed force. An “attack” does not have to include or coincide with an
armed conflict.

That is, an attack may be found to have occurred when there were incidents
involving violence against, or mistreatment of civilians. For example, a
campaign by a government that attempted to deter the members of an
opposition party from voting a particular way, and used coercive or violent
tactics, such as threats to communities and families; illegal detention and
mistreatment or torture of leaders, or their supporters or relatives; retaliation in
the form of destruction of crops or houses; forced disappearances; and so on,
would be sufficient to constitute an attack against a civilian population, even
though it did not take the form of a military attack and did not include the
entire population of the country or region.

2. In order to meet the criteria for gross human rights violations and crimes
against humanity, however, the attack must be “directed against” civilians.
That is, were civilians “the primary object of the attack”? In order to determine
whether civilians were the primary object of the attack, the following kinds of
evidence must be analyzed and weighed in reaching a conclusion:

(i)  Were the civilians only accidental or incidental victims?

(i)  Did the violence occur during a military operation aimed at enemy,
armed forces or at a gathering or community primarily containing
civilians?

(i) What were the means and methods used in the “attack”? For example,
did it involve an attack on a military base using heavy weapons and
infantry assault tactics or was it a roadblock, sweeping operation, search
of civilian houses, forcible removal of persons from their homes, etc. ?

(iv) What was the status of the victims? For example, were they armed
combatants, unarmed combatants, prisoners of war, civilians, women and
children?

(v)  What was the number of victims in each category? Were the victims
primarily civilians or armed combatants?

(vi)  Was the attack discriminatory? That is, was it just directed at random
individuals or did it target specific groups because of their political
affiliation or their ethnic or religious identity? Who were the targets and
what was the aim of attacking them?

(vii) What kinds of crimes were committed during the course of the
operations or activities constituting the attack? For example, were these
the kinds of crimes that are typical of purely military operations directed
against military opponents (e.g., massacre of prisoners of war), or were
these the kinds of crimes that are associated with the victimization of
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civilians (e.g., sexual violence, forcible transfer, illegal detention, torture,
forced disappearance, etc.)?
(viii) Did the victims use armed force to resist the attacks?

3. In order for an attack directed against civilians to qualify as encompassing

gross human rights violations or crimes against humanity, the attack cannot be
directed solely against individual civilians but against “a civilian population.”
The term “a civilian population” does not mean the entire population of the
country or territory where the attack occurs. There is no minimum number
necessary. Rather than a quantitative test, the decisive issues are whether the
attack was aimed at a few, limited, randomly selected individuals or a group of
civilians sufficient to be a civilian population. For example, a single incident
of drunken soldiers who randomly shoot some civilians from their vehicle
would not meet this test, or the targeted assassination of a small number of
political opponents would not meet the test. It is also important to note that
the presence of members of armed groups within a civilian population does not
deprive that population of its civilian character. If the “population” includes
some armed members of resistance groups or combatants who have laid down
their arms it is still “a civilian population.” If the group attacked comprises

a large majority of soldiers, on duty and not on leave, with a much smaller
number of civilians among them, this might not be “a civilian population.”

In analyzing the four bodies of documents reviewed, the basic method used to
evaluate evidence and conclusions on this element was to determine if there

is credible evidence of mistreatment or the use of force or violence against a
substantial numbers of civilians. Or, on the other hand, does the evidence
indicate that the violence was (1) directed merely against a few isolated civilian
individuals, or (2) directed primarily against legitimate military opponents but
a few civilians were killed in random, isolated incidents?

. If the evidence is sufficient to establish that an attack directed against a
civilian population occurred, it is necessary to also find that the attack was
either “widespread or systematic.” The term “widespread” encompasses

the quantitative dimensions, scope, and character of the attack. The term
“systematic” involves primarily qualitative aspects of the attack. In analyzing
the evidence in the four bodies of documents on this point the basic question
asked was whether the alleged attack involved a small number of random,
isolated, unrelated, individual acts of violence, or either: (1) multiple related
acts of violence or mistreatment of civilians, or (2) violence that indicates
organization, planning, coordination, or patterned activity? If either of these
characteristics is present then the element of “widespread or systematic” is
satisfied.

In analyzing the evidence and conclusions on the “widespread” characteristics

of the violence, the Commission analyzed and weighed the evidence on the

following kinds of issues:

(i)  Were there large-scale attacks or acts of violence, mistreatment or
coercion?

(ii)  Were the incidents small in number and in scale?

(i) How many victims were targeted?

(ivy How many incidents of mistreatment were there?
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(v)  Was the violence confined to one locale or did it occur in various places?

(vi) What was the duration of the violent activity?

(vii) Was there a relation between the perpetrators of different acts of
violence? (e.g., political affiliation, membership in the same or related
organizations, personnel of the same armed forces)

In analyzing the evidence on these questions, if the number of incidents and
their scale are very small then the attack was not widespread. On the other
hand, if there were multiple incidents of mistreatment or violence against
civilians, or if only a few incidents occurred but they were of significant scale
(large numbers of perpetrators and targeted civilians) then the elements of

“widespread” would be fulfilled.

In analyzing the evidence and conclusions in the four bodies of documents on
the “systematic” quality of the violence, the Commission considered whether
the violence was conducted in an organized manner or was spontaneous,
random, or chaotic. In this analysis of the “systematic” element the evidence on
the following kinds of issues were examined:

(i)  Were specific population groups, geographical areas, or victims targeted?

(i)  Did the perpetrators attack anyone they encountered or specific
individuals or  groups?

(iii) Was there any planning, briefings, orders, or disciplined leadership? Had
the perpetrators received training? Was there a chain of command? Did
the perpetrators have ranks and were they respected? Does there appear
to have been any thought behind how to carry out the operation?

(iv)  Did perpetrators act in military style units or in random groups? How
many perpetrators were there?

(v)  What logistical support did the perpetrators receive? Did they obtain
arms, uniforms, transportation, ammunition, petrol, food, or financial
support? How and from whom?

(vi)  Did the violence take the form of a military or security operation?

For example, were there roadblocks, lists of names, sweeps, or search
operations? What tactics were employed? Who led the operation? Did
the perpetrators wear uniforms and follow orders?

(vii) Were victims transported from one place to another? How and by whom?

(viii) Were government officials or military officers present when the acts of
violence were committed?

(ix) Were victims detained? By whom? For how long? Where? How were they
released?

(x)  What were the kinds of crimes committed? Were there any patterns in
the commission of the violence?

The question of whether there was a pattern underlying the attacks or incidents
of violence was important not just for the systematic quality of the attack

but also, in the Commission’s judgment, for establishing whether there was
institutional responsibility. The Commission defined a “pattern” in this context
as a non-accidental repetition of similar criminal conduct on a regular basis. In
evaluating the existence of patterns, the Commission evaluated the evidence on
the following kinds of issues:
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(i)  Were there similarities between different incidents of violence?

(i)  Was there repetition of certain kinds of operations or kinds of
mistreatment?

(iii) Did the incidents occur over a prolonged period of time or in a single day
or week?

(iv) Do the incidents all appear to be the result of accidental circumstances?
Do the victims appear to be randomly chosen, as “in the wrong place at
the wrong time”?

(v) Do the incidents appear to be related by a political ideology or political
goals?

(vi)  Were there any statements by civilian, military, or political leaders, or by
leaders, officials, or commanders at the local operational level indicating
that conduct was purposive in nature?

For analyzing the systematic quality of an attack, it is important to note

that there is not a requirement that there be a governmental policy. The
jurisprudence of the international tribunals is unanimous and conclusive on
this point. Although it is not required that such a policy be established, if such
a policy exists this may provide good evidence of the planned, organized and
hence systematic nature of an attack. Such a policy may be official or unofhcial,
written or unwritten, formal or informal. The existence of such a policy may
be inferred from the kind of organization, resources, and coherence manifested
in the attacks as well as from the utterances, reports, or memoranda of civilian
or military officials. In other words it is not necessary for a finding of the
systematic nature of an attack to establish that there is a policy.

As noted above, the Commission’s method in reviewing the four bodies of documents
was, following the mandate, to inquire first as to the evidence and conclusions about
whether or not gross human rights violations occurred. Next, the Commission
considered the evidence and conclusions in the four bodies of documents related to
institutional responsibility for such violations. Since “institutional responsibility” is
not a legal doctrine but is based upon political, moral, and ethical factors, the basis
of the inquiry was to apply an analytical framework for evaluating evidence that
identified institutions that from a political and moral perspective should be seen as
bearing responsibility for the violence perpetrated against civilians in East Timor in
1999. It is also the case that because institutional responsibility is not a legal doctrine,
most of the bodies of documents do not directly address this issue as a principle basis
for their findings. Instead, most of them are judicial or quasi-judicial documents,
focused upon individual responsibility. In such cases the method employed in the
analysis was to first identify and evaluate conclusions that did focus upon institutional
responsibility. Second, where there were no such direct conclusions, the analysis
focused upon the evidence contained in the documents that was relevant to findings
that could be made concerning institutional responsibility.

As noted above, institutional responsibility is not based upon formal legal elements

as is the case with gross human rights violations. The Commission’s analysis of
institutional responsibility was, accordingly, based upon two central, analytical
questions. In order to support findings of institutional responsibility, analysis of the
available evidence in the four bodies of documents would have to address two central
questions. Both of these questions would have to be answered aflirmatively to support
a finding of institutional responsibility:
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1. At the operational level at which the crimes against humanity were actually
perpetrated, does the evidence indicate patterns of coordinated activity over time
and in multiple locations?

2. Do those patterns of coordinated activity reveal which institutions participated
in enabling those activities to occur? That participation can take two forms:
(a) institutions whose members or personnel participated directly in perpetration
of these crimes; (b) institutions that provided regular and substantial supporrt,
organization, resources, direction, training, or planning for the perpetrators of
these crimes.

In essence, the answer to the first question builds upon the same criteria used to
make a finding on the element of “widespread and systematic” discussed above. That
is, all of the factors for both the “widespread” and “systematic” characteristics of the
crimes must be reviewed to determine if there is substantial evidence that supports a
finding that there were organized and coordinated patterns of activity that reveal the
involvement of specific institutions in the perpetration of crimes over the period of
time under question. That involvement may take either form described in point 2 in
the preceding paragraph. If there is only evidence to show institutional involvement
in a few incidents, but not consistently over time and in different areas, then there
may be insufficient evidence to establish institutional responsibility. If, however, there
are persistent patterns of institutional involvement that are found in most or many of
the types of crimes that occurred across East Timor during 1999 then there would be
a strong case for findings of institutional responsibility.

Access to Documents and Limitations

The Commission was able to review a very large body of documents. It received
cooperation from Komnas HAM, the Office of the Attorney General of Indonesia,
the Prosecutor General of Timor Leste, and the CAVR. The Commission, with the
assistance of its Expert Advisor and his research teams in Dili and Jakarta, conducted
an in-depth analysis of these documents. This analysis of the documents obtained
from these four sources and contained in the two Reports of the Expert Advisor,*
constitutes the basis for the analysis in this section of the Commission’s Final Report
(Chapter 5). The analysis of such a large body of documents, however, was inevitably
limited by considerations of time, resources, and access. All of the documents from
the twelve Jakarta trials were examined. While the CAVR report was fully analyzed (in
regard to the events of 1999), access was not granted to the actual witness statements
on which the report is largely based, due to the nature of CAVR’s confidentiality

and access policies. However, the Commission was allowed to access a collection of
Community Profiles at the CAVR archives. These Community Profiles consist of brief
village histories as narrated by residents of each village, which recount major human
rights violations from 1974-1999. This collection includes histories from over 300
villages from every district and sub-district of Timor Leste. In regard to the Serious
Crimes Process, because of the size of the archive it was not possible to examine all

of the files and documents in the custody of the Prosecutor General of Timor Leste.

4 Report to the CTF(April 2008) and Addendum to Report to the CTF (November 2008).



CHAPTERYV : DOCUMENT REVIEW:
ANALYSIS OF EVIDENCE OF PREVIOUS TRIALS AND REPORTS

Because of limitations of time, staff and technical resources, the following parts of the
archive were prioritized: judgments and indictments from the SPSC trials involving
charges of crimes against humanity; the so-called “Wiranto Case File” that contains
the evidence against the high ranking Indonesian indictees; the SCU investigative
files; the audio-visual evidence compiled by the SCU in VHS format.5

In addition to these materials, the CTF also requested a large number of documents
from the TNI. Apart from a very small number (25) that were provided at a late

date, this request for documents was not complied with and the Commission had no
access to the TNI documents requested.¢ Further, the Commission did not receive
access to the collection of INTERFET documents, which are now mostly located

in Australia.” Finally, access was also not possible to the documents regarding the
1999 violence which are held by Yayasan HAK, though some of these documents did
become available at a very late date. There is no doubt that access to these additional
documents would have contributed significantly to the Commission’s efforts to
establish the “conclusive truth,” particularly in regard to TNI daily reports and
telegrams from field commanders in the districts of East Timor. The Commission

was nonetheless successful in obtaining a very large body of evidence of sufficient
quantity and quality to make it possible to reach solidly based findings. The scope and
depth of the analysis provided to the Commission in the two Reports of the Expert
Advisor, together comprising more than 600 pages of text and several hundred pages
of appendices as well as extensive document indices, indicates the significant extent of
the documents that the Commission succeeded in accessing.

Overview

Following the mandate of the Commission, the two central questions for the
Document Review focused on gross human rights violations and that of institutional
responsibility. In regard to the former, the analysis of the evidence for and conclusions
about gross human rights violations in the four documents is more straightforward
because all of the documents reach the conclusion that gross human rights
violations/crimes against humanity occurred. For this reason it was not necessary
to compare and explain different conclusions reached on this issue by different bodies.
In regard to institutional responsibility, on the other hand, the various bodies of
documents approach the issue of responsibility in different ways. That is, some of
them, as noted above, focus their conclusions on individual rather than institutional
responsibility. This is natural, because the trials and prosecutions (SCU/SPSC, Ad
Hoc Court) necessarily aim at establishing individual criminal accountability, while
the investigative reports (KPP HAM, CAVR) go beyond this and explicitly address

5 The document research conducted as part of this phase of research adhered to strict confidentiality and access guidelines, in order
to insure the integrity of the judicial process and the protection of witness identities. All access and reporting of information
gathered from the SCU was monitored closely and carefully by both the research team and the Office of the Prosecutor General
of Timor Leste, so that neither witness nor perpetrator identities that were not already part of the public record could appear
in any information reported to the Commission. Investigative files were subject to special guidelines for access to protect
confidentiality. The research team also conducted a survey of a database of documents relevant to 1999 that are housed at the
Museum of Resistance in Timor Leste. The documents at this museum are all accessible to the public, but can only be viewed
within the confines of the museum.

6 For example, the Commission requested all of the daily and weekly reports from the various TNI commanders in East Timor
from January to October 1999. Only a handful of these reports were provided by the TNI to the Commission.

7 Some of the documents seized by INTERFET are available at the SCU Archives, but the Commission received information that
a sizeable collection of other documents held by INTERFET remains in Australia.
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larger institutional dimensions. Some of the trial judgments do make explicit findings
on institutional responsibility, but many do not. The Document Review evaluated
not just the conclusions about institutional responsibility, but also examined in great
detail the findings and evidence on which such conclusions are based.

The analysis and conclusions in this summary of the process of Document Review are
supported by the two extensive reports prepared by the Commission’s Expert Advisor
and his research team. These reports contain very detailed analysis of the evidence and
conclusions in the four bodies of documents. They also contain extensive appendices
which provide further documentation and a complete document index containing

all of the evidence referenced in the reports. These two reports will be attached as
appendices to this report and may be consulted as representing the full basis of the
Document Review.

The analysis of the four bodies of documents was made easier by the fact that there
is fairly broad agreement between the conclusions of most of them on certain issues.
As noted above, they all conclude that gross human rights violations occurred in
1999. Secondly, they for the most part agree that there was institutional responsibility
for the violence in East Timor in 1999. More specifically, they all agree that East
Timorese pro-integration militias bear responsibility for much of the violence that
occurred in 1999. Their conclusions on the whole also point to joint responsibility
of Timorese militias and Indonesian institutions, but there is variance among the
different accounts as to which institutions were involved, to what extent, in what
manner, and at what levels. The main exception is represented by the Ad Hoc Court
in Jakarta, where some of the Judgments conclude that there was institutional
responsibility of Indonesian institutions and others do not.

The differences about the scope and level of institutional responsibility are due to
several factors and it will be useful as a preliminary matter to review these. The most
important of these differences arises from the difference in perspective between
different bodies of documents: The KPP HAM Report focused on responsibility
from the bottom to the very highest level, while the BAP dossiers which formed the
basis of the Ad Hoc trials are limited only to 18 specific individuals who were the
subject of criminal investigation. This was a much smaller number of individuals
than considered in the KPP HAM Report and recommended there for further
investigation and prosecution. The trials of these 18 individuals before the Jakarta
Human Rights Court failed to consider much of the evidence uncovered by KPP
HAM and a great deal of the evidence contained in the BAPs was also not introduced
into evidence. The East Timor trials held in Dili on the other hand dealt exclusively
with low level perpetrators because these were the only individuals in custody. Many
of the Special Panels for Serious Crimes (SPSC) final judgments refer to extensive
evidence that points to the direct and indirect involvement of Indonesian individuals
and institutions in the crimes charged, but that evidence is often not fully explored
or made the subject of specific findings because the Indonesian defendants were not
before the Court.

The SCU archive contains case files for indictments of high-ranking Indonesian
military officers. These case files contain a great deal of relevant evidence, but that
evidence was never tested in judicial proceedings. The investigative files of the SCU
contain even more evidence that points to the systematic involvement of Indonesian
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military, security, and governmental institutions in the violence. Because many of
these cases were not brought to indictment or to trial this evidence has never come
before the court or the public. Some of these cases contain much better and more
extensive evidence of Indonesian involvement than do the SPSC cases that were
tried. This evidence points to the systematic connections between the Indonesian
military, security, and governmental actors and the Timorese militias. Indeed, the
evidence often shows the way in which at the operational level these groups all acted
together, following common goals, often under the direction of Indonesian officials.
They show how militia operations followed various operational patterns, including
some actions carried out by pro-autonomy militia without direct TNI involvement,
but also a number of operations at the instigation or orders of Indonesian officers,
and joint operations carried out by TNI or Kopassus personnel together with militia
members. In many cases they also show how some militia members were also in the
TNI, sometimes making the two organizations indistinguishable at the operational
level. Evidence also reveals how militia members might wear TNI uniforms or parts of
uniforms while carrying out operations.

These cases did not come to trial because they were not prioritized by the SCU. In
general the SCU cases that did come to trial did not focus on TNI involvement. This
was not a priority of the prosecution since the defendants were not TNI, and was
not deemed relevant by the judges, who focused on the guilt or innocence of those
who appeared before the court. It is one of the weaknesses of the SPSC judgments
that they neglect the issue of Indonesian involvement and often do not make specific
factual findings on the evidence relevant to these issues. It was hence necessary to look
beyond the trial judgments to the evidence contained in the case files of indicted and
non-indicted cases. A further weakness of the SCU process was the lack of sufficient
attention to crimes other than murder as well as crimes committed against pro-
autonomy individuals or groups.

In other words, the focus of each body of documents determines and limits the nature
of the conclusions reached. Both groups of trial documents (East Timor and Jakarta)
are weak on establishing the details of the general context in which the violence
occurred and the larger patterns of activity of which it was a part. Both are also very
incomplete as to crimes perpetrated by pro-independence groups. The SCU case

files contain massive amounts of evidence that could have been used to establish the
context and the patterns of violence in 1999. The prosecutors and judges, however,
with very few exceptions did not develop or analyze this evidence, but relied instead
upon the mere introduction into evidence of various human rights reports.

On the other hand, KPP HAM and CAVR (through the “Robinson Report”) do
provide an overall account of the violence and develop an institutional interpretation
of its causes and of who was responsible. This is consistent with their interpretation
of their mandate. The judges and prosecutors of the Special Panels, Serious Crimes
Unit, Indonesian Attorney General’s Office and Jakarta Ad Hoc Court proceeded
differently. They interpreted their mandate as considering the accountability of
individuals, not of institutions. This is only natural in a criminal trial. As a result,
however, they tended to ignore the general context of the violence and focus
narrowly upon the role of specific individuals in the specific incident involved in the
case. For this reason, in order to assess conclusions and evidence as to institutional
responsibility in these documents, this section of Chapter 5 examines specific findings
and evidence on factual issues relevant to institutional questions.
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5.2

THE COMMISSION OF INQUIRY FOR HUMAN RIGHTS
VIOLATIONS IN EASTTIMOR (KPP HAMTIMTIM)

KPP HAM was mandated to complete the following taskss:

* Gathering facts, data and information on gross human rights violations
committed in East Timor after January 1999 until the issuance of the decree
of the People’s Consultative Assembly that legalized the result of the Popular
Consultation, by focusing on gross human rights violations such as genocide,
massacre, torture, enforced displacement, crimes against women and children and
scorched earth policy.

* To inquire into the involvement of state institutions and international actors in
the gross human rights violations.

* To formulate the results of the inquiry as the basis for further investigation and
prosecution before the Ad Hoc Human Right Court.

It should be noted that this mandate encompassed elements of both institutional
and individual responsibility. That is, KPP HAM was tasked with investigating the
involvement of state institutions and also making specific findings that could serve as
the basis for criminal prosecution of individuals.

In order to implement this mandate the KPP HAM investigation included taking
statements from victims, summoning witnesses and parties allegedly to have been
involved in the incidents, collecting evidence on the allegations of violations,
examining the crime scenes and other buildings relevant to the investigation,
conducting exhumations of mass graves, collecting documents, and analyzing the
facts. KPP HAM was given only three months to execute its mandate.? This was
an extremely short time frame in which to undertake such a broad investigation,
encompassing a wide spectrum of potential crimes, committed over a period of
eleven months and in a variety of locales. Despite this time limitation a very extensive
investigation was in fact accomplished, including repeated visits to exhumation sites
and evidence gathering in various parts of East and West Timor. It was unavoidable,
however, that these time constraints would place limitations both on the amount of
evidence that could be gathered and the amount of time in which it could be sorted,

classified, and analyzed for purposes of the KPP HAM Report.

These limitations made themselves felt in the investigation of some of the specific
offenses which the Commission was mandated to cover, including extermination,
torture, forced displacement, persecution, murder, and scorched earth policy,

and gender-based crimes. It would have been impossible for even a much larger
investigative body with much greater resources in such a short time to fully investigate
all of these crimes individually and inquire as well into institutional and individual
responsibility for their perpetration. The result was that not all the elements of each
of these crimes were subjected to complete investigation and analysis. For example,

in regard to gender-based crimes, KPP HAM was assisted by the Indonesian National
Commission for the Prevention of Violence Against Women (Komnas Perempuan).

8 Komnas HAM, Laporan Akhir Komisi Penyelidik Pelanggaran HAM di Timor Timur (KPP HAM), 2000, 4.
9 Ibid., 4, 8.
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But the evidence presented by the Komnas Perempuan was largely “second hand”
evidence derived primarily from data already collected by NGOs or other individuals
without an independent investigatory or verification process. Thus, the evidence
collected by KPP HAM (through Komnas Perempuan) on these crimes was not as
fully substantiated as was the case with other crimes where KPP HAM itself collected
significant numbers of victim testimonies and statements of alleged perpetrators.10

Another limitation of the KPP HAM Report involved their decision not to inquire
into the responsibility of other parties allegedly responsible for crimes occurring in
East Timor other than those related to the Government of Indonesia or Indonesian
Army. The KPP HAM Report does mention several incidents involving alleged attack
against Indonesian Army or GOI personnel or pro-integration mass, however these
crimes were not fully investigated.!! One can speculate as to the reasons for this
focus, but whatever the reasons, the fact is that the results of the KPP HAM Report
were limited to recommendations for investigation and prosecution of members of
Indonesian military and governmental institutions and to pro-integration Timorese
militia leaders.

As noted above, the KPP HAM mandate broadly encompasses individual criminal
responsibility and the responsibility of institutions. In regard to individual
responsibility, however, there are many modes or forms of liability through which
individuals can be held accountable for crimes against humanity or other serious
violations of international law. These include different forms of commission of a
crimes, from direct perpetration to ordering, inciting, planning, aiding and abetting,
and so on, It also encompasses the theory of liability widely used in international
prosecutions known as Joint Criminal Enterprise, which is considered a form of
committing crimes giving rise to individual responsibility. In addition, international
criminal law provides for command responsibility (“Superior Responsibility” under
the ICTY and ICTR Statutes), encompassing both civilian and military leaders.
This form of responsibility arises from the failure of a military or civilian superior to
prevent his or her subordinates from committing crimes or from failing to punish
them afterwards.!2

10 Ibid., 35. Overall, KPP HAM interviewed 123 witnesses; conducted 9 field visits, including several crime scenes in East Timor.
The KPP HAM also opened a secretariat in NTT to support its field work, such as to prepare witnesses to be interviewed, to
prepare the exhumation of a mass grave in Alas Village, etc..

11 Ibid, 27. See also the statement of Adam Damiri for KPP HAM investigation, 28; statement of Yayat Sudrajat for KPP HAM

investigation, 7,15-18, 40; testimony of Noer Muis in KPP HAM investigation, 45; testimony of Leonito Martens in KPP

HAM investigation, 2,8; testimony of First Lieutenant Sutrisno in KPP HAM Report, 5. testimony of Eurico Guterres in KPP

HAM investigation, 33, 55; statement of Kiki Sjahnakri in KPP HAM investigation, 6; testimony of Timbul Silaen in KPP

HAM investigation, 13; testimony of Glen Kairupan, KPP HAM Report, 9.

Under the ICC Statute, military commanders are held to a higher standard than civilian superiors. Military commanders are

accountable when they either knew, or under the circumstances should have known, that their subordinates were committing

or were about to commit crimes. The civilian superior, on the other hand, is only accountable when they knew, or consciously
disregarded information that clearly indicated that subordinates were committing or were about to commit crimes. The ICTY
and ICTR statutes do not distinguish between military and civilian superiors and apply to both the standard that they may be
held accountable when they knew or had reason to know that their subordinates were committing or were about to commit
crimes. For all three statutes the failure to prevent or punish after the superior is in the possession of such knowledge gives rise

to their criminal responsibility.
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When the KPP HAM Report makes its recommendations as to individuals who
should be investigated by the Attorney General for potential prosecution, the
recommendations did not provide an analysis or specific findings as to the form or
responsibility for each of the persons named. For example, for General Adam Damiri,
KPP HAM only stated that he was involved in “supporting militia activities, and

did not prevent and punish TNI members involved with militias.” These allegations
are quite general and do not specify, for example, the nature of the support he was
alleged to have provided as the basis, presumably of a charge of aiding and abetting.
As to failure to “prevent or punish” the Report also does not specify which specific
subordinates this applies to, what specific offenses they committed, or whether or not
they were his subordinates as defined in international law.!3 Such questions were not
addressed sufficiently by KPP HAM and the vagueness as to the specific forms and
factual basis of individual responsibility was even worse at the Ad Hoc Court, where
the indictments and the prosecution largely limited themselves to vague allegations of
failure to prevent or punish.

Although the KPP HAM report was not as detailed as might have been hoped in
regard to specific forms and bases of individual responsibility, there are other areas
where it was much more thorough than the Ad Hoc trials, or the trials before the
Special Panels in Dili. Most significantly, the KPP HAM Report does address in-
depth the overall context of the crimes against humanity it finds to have been
committed in East Timor. One of the greatest shortcomings of the Ad Hoc Court
process was the way in which the prosecution and most of the Judgments treated
each incident as isolated and discrete rather than as part of a “widepread or systematic
attack against a civilian population” as required to establish a case of crimes against
humanity. The KPP HAM Report, on the other hand, analyzes overarching patterns
of violations and the institutional connections underlying these patterns. For this
reason the KPP HAM Report was repeatedly used by the Serious Crimes Unit
prosecution teams to establish the “chapeau” or “contextual” elements of crimes
against humanity in the trials in Dili. In fact, the KPP HAM Report was accepted
into evidence in all of the crimes against humanity cases before the Special Panels, and
in many of these cases the judges made specific findings on the “chapeau” elements
on the basis of the KPP HAM Report. The KPP HAM report thus does provide a
substantial evidentiary basis for its findings as to the nature and scope of the 1999
violence. While these findings do involve investigation of various specific cases,

KPP HAM moved beyond those cases to analyze in considerable detail the common
patterns of conduct manifested in the different occurrences. It is the analysis of these
common patterns that forms the basis for the KPP HAM Report’s conclusions about
institutional responsibility. This must be seen as one of the most important strengths
of the report. The following section considers the methodology on which such
conclusions are based.

13 To have been his/her “subordinates” for purposes of command responsibility, the perpetrators would have to be shown to have
been under his/her “effective control.” To establish “effective control,” the evidence must show that the commander in fact had

the power de facto (not de jure) “to prevent or punish” the perpetrators.
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The Process of Inquiry

As explained in the Report, the KPP HAM inquiry process was initiated by gathering
secondary and tertiary information from printed and electronic media as well as
reports issued by institutions, organizations and individuals on violations of human
rights in the period of January-October 1999. The information was then analyzed and
verified through its own investigation, which included the examination of physical,
documentary, and forensic evidence, exhumations of mass graves, crime scene visits,
interviews, and statement taking.

In the short period of its mandate, KPP HAM conducted nine field investigations in
East Timor. Three of these involved exhumations in Nusa Tenggara Timur to exhume
the bodies of victims of alleged mass murder in Suai, Covalima. KPP HAM also took
direct testimony from 123 individuals. Their statements were taken in Dili, Suai,
Liquiga, Maliana, Maubara, Kupang, Atambua and Jakarta. These witnesses included
victims, civilian officials, military officers, and pro-integration militia members and
leaders. KPP HAM also gathered extensive evidence in the form of documents,
decrees issued by the civilian government and the military, transcription of radio
conversations, mass media coverage of the incidents, as well as reports from other
institutions. In addition to its Report, KPP HAM compiled all of its evidence and
witness testimony into various documentary databases which served as appendices
documenting and supporting the report. These databases are quite extensive and
cover catalogues of physical evidence and a document index with more than 1000
entries. These sources of evidence serve as the basis of the Commission’s analysis, and
consequently, its conclusions.

Findings as to Gross Human Right Violations in the form of Crimes Against
Humanity

KPP HAM concluded that crimes against humanity had occurred in East Timor
1999. This conclusion was based upon findings of specific patterns in the various
incidences of violence that the Commission examined. These patterns involved the
identity of the perpetrators and victims, the systematic nature of the methods of
support and perpetration of the criminal conduct, the extensive geographical and
temporal range of the violence, and the numbers of victims of the violence. KPP
HAM analyzed these events occurring prior to and after the Popular Consultation
and classified them by identifying certain types of crimes:

1. Murder
KPP HAM concluded that murder and attempted murder had occurred. They
also concluded that those murders were based on political motivations or other
discriminatory grounds and that these murders were extra-judicial. In several cases
of the cases they examined the murders occurred in civilian residence, churches,
refugee centers, and in military or police headquarters. An example of the latter
category involved their conclusion that a murder had taken place in the Military
District Command Headquarters in Lautém on 11 September 1999. KPP HAM
found that the victims were first detained by Team Alfa militia on 7 September
1999 and taken there because they were suspected to be pro-independence.
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2. Torture and Persecution
The KPP HAM Report does not specifically delineate the elements of torture and
persecution and thus does not clearly distinguish the definitions of these crimes.
This confusion also occurred to an even greater extent at the Ad Hoc Court.
KPP HAM did conclude that various instances of both torture and persecution
had been perpetrated against civilians, for example, for refusing to join pro-
integration militias or as acts of terror following the Popular Consultation. The
lack of analytical clarity as to the legal elements defining these two crimes is one
of the weaknesses of this aspect of the Report. Under international law, torture
and persecution are distinct crimes with completely distinct elements. The reason
for some of the confusion here and at the Ad Hoc Court arises from the fact
that crimes such as torture, rape, inhumane acts, and so on, may also constitute
the crime against humanity of persecution if they are carried out with an intent
to discriminate on the basis of religion, ethnicity, race, or political afhiliation.
Thus someone may be convicted, for example of both torture as a crimes against
humanity and persecution as a crime against humanity on the basis of the same
conduct. The crimes, however, are distinct and must both be established on the
basis of their respective elements.

3. Enforced Disappearances
KPP HAM concluded that forced disappearances were perpetrated in the period
after the announcement of the two options. They found that the evidence
indicated that these forced disappearances were committed by pro-integration
militia groups. They also found that in some of these instances the militias were
assisted by members of the Indonesian security apparatus. The disappearances
sometimes took the form of abduction or sometimes of extra-judicial arrest and
in some cases were followed by summary execution. In other cases the fate of the
victim remained unknown. In terms of geographical spread, KPP HAM found
that such disappearances occurred in several regions, including Dili, Bobonaro,
and Liquica.

4. Gender based violence
As noted above, KPP HAM did not conduct its own systematic investigation of
gender based violence. It relied on the report prepared by Komnas Perempuan. On
that basis KPP HAM concluded that gender based crimes included persecution,
sexual harassment in public by militias and TNI, forcing underage girls into sexual
servitude for militias, enforced prostitution, and rape. The weakness in regard to
these conclusions has to do with the methodology on which the findings were
based. Because KPP HAM did not conduct its own investigation, and because of
the nature of the Komnas Perempuan report, there was no process of verification
and cross-checking to support the allegations of these various kinds of sexual
violence. The KPP HAM and Komnas Perempuan reports do provide specific and
detailed examples of sexual violence from the various categories mentioned above.
It must be acknowledged, however, that these incidents did not then receive the
same kind of investigation and corroboration as was the case with some other
categories of crime such as murder. As a result, while the allegations of these
various forms of sexual violence need to be taken very seriously, and while much
of the testimony appears to be credible and uncontradicted, the conclusions by
KPP HAM are not as fully substantiated as is the case in other areas.
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5.Forced displacement
The KPP HAM Report finds that there were different motivations at work in the
movement of population alleged to involve forced displacement. They conclude
that the evidence indicates that while some individuals migrated voluntarily, some
were moved through practices of forced displacement. The Report is careful in its
analysis, noting that the evidence is only preliminary in a number of instances.
They find that forced movement occurred in two phases, before and after the
Popular Consultation. They conclude that before the Popular Consultation
thousands of refugees moved into Suai Town (Suai Kota) (approximately 6.000
people), Liquiga (approximately 3.000 people) and Dili (approximately 1.000
people). They also find that the evidence indicates that many of these individuals
were forced to move by the methods employed by pro-integration militias. These
methods involved attacking their villages and burning their houses and farms.
Many of these displaced persons, they conclude, collectively sought refuge in
places such as the Suai Church, the Liquica Church and the house of Manuel
Carascalao in Dili.

After the Popular Consultation, KPP HAM identified six mass displacements in
Dili, Baucau and Lautém to regions in Eastern Nusa Tenggara (NTT). They found
that the pattern of displacement in these instances involved militia attacks against
villages, whereby people were driven to leave their homes. They were then herded
into vehicles provided by the Indonesian security forces and were later transferred
to NTT. The Report’s conclusions are based upon an analysis of the patterns of
forced displacement in these two periods. The Commission based these findings
on the analysis of a considerable amount of evidence, but acknowledged that this
evidence was in many ways preliminary. Because of the scope of the transfers, their
broad geographical distribution, and the number of potential victims, a much
fuller investigation with much greater resources would have been required to

reach firm conclusions as to the complete picture of displacements. It is a strength
of the KPP HAM approach, however, that they did not attempt to reach global
conclusions, but rather focused on specific incidents of forced displacement for
which they were able to collect evidence. It was the patterns in these relatively well
documented incidents that grounds their conclusion that while some individuals
left voluntarily others were forced to do so.

These crimes were analyzed in the KPP HAM Report as crimes against humanity.

The Report builds upon its findings of patterns, broad temporal and geographical
scope, and so on to conclude that the evidence provided suflicient indications that
they fulfilled the elements of crimes against humanity, enumerated by the Report as
widespread, systematic, attack against a civilian population, and perpetrated by parties
with a common identity.

More specifically, KPP HAM, following standard international norms, interpreted
the “massive and widespread” nature of the crimes as represented by the extensive
area where the crimes occurred and the large number of victims. The report aims to
document this element by focusing on 14 main cases occurring prior to and post
Popular Consultation, namely:14

14 Op. cit., Komnas HAM, para. 92-149.
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The attack on the Liqui¢a Church, 5-6 April 1999

Killings in Cailaco, Bobonaro, 12 April 1999

The attack on Manuel Soares Gama, 12 April1999

Executions of civilians in Bobonaro district, 13 April 1999

The attack on Manuel Carascalao’s residence on 17 April 1999

The riot in Dili on 26 August 1999, during the last campaign of pro-autonomy,

on which date a student named Bernardino (Bedino) Agusto Guterres was

murdered in public by the Mobile Brigade

The attack on the Dili Diocese on 4 — 5 September 1999

The attack on the residence of Archbishop Belo on 6 September 1999

Arson of residences in Maliana on 4 September 1999

The attack on the Suai Church on 6 September 1999

The murder in Polres Maliana on 8 September 1999

The murder of Sander Thoenes on 21 September 1999.

. The murder of clergy in Lospalos on 25 September 1999

Gender based violence!s consisting of :

- On 16 September 1999 in Ainaro two women were brought to West Timor
and forced to live together with a Commander of Mahidi in NTT.

- 30 women were rumored to be detained in refugees in the area of Raihenek
(Kobalima Sub-district, Belu District NTT) and were subjected to sexual
violence by militias.

- On June 6, 1999 23 women were detained by BMP militias near Gugleur,
Maubara Sub District, Liquiga District and the victims were forced to cook
and wash for the militias and were subjected to sexual violence.

- Cases of gender based violence especially rape as reported by the UN Thematic
Special Rapporteur on 8 December 1999.
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While the documentation for a few of these cases is less substantial than others (for
example the 30 women who were reported to have been detained in Raihenek) for
many of the others KPP HAM possessed substantial amounts of evidence uncovered
in its investigation. In terms of the quantitative dimension necessary to establish the
element of a “widespread” attack this number of cases, if proven at trial, would be
sufficient to support a finding that this element was fulfilled.

As to the “systematic” element, it should be emphasized that to establish this chapeau
element of crimes against humanity either “widespread” or “systematic” would sufhice.
Both are not required. KPP HAM, however, analyzed both elements and concluded
that the systematic quality of the violence against civilians could be established

on the basis of the patterns or modus operandi by which the alleged crimes were
committed. They especially focused on the planning of operations where the militias
were involved with the police or TNI. In the jurisprudence of the international
tribunals, planning provides strong evidence of the systematic nature of the attacks.
So if the analysis of the evidence for these findings of planning is correct, this would
provide a legitimate basis for such a conclusion. KPP HAM focused its analysis on
the involvement of state actors in the crimes that occurred. This appears to be based
on its view that gross human rights violations are the responsibility of the state and

15 1Tbid., para. 144-149. These were adopted directly from the National Commission on the Violence against Women (Komnas

Perempuan).
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its institutions.!¢ Thus to a significant degree it focused its analysis of the systematic
element of crimes against humanity on the involvement of state institutions. Thus

it comprehensively examined the role of civilian and military actors of Indonesian
institutions in various incidences of violence that it found to indicate the existence of
a pattern of conduct aimed at winning the Popular Consultation and defending East
Timor as a part of Indonesia.

For example, using analysis of witness testimony and other evidence, KPP HAM
elaborated upon the role of the civilian government in supporting the militias by
providing financing from official budgets. They documented these findings for militia
groups such as Aitarak in Dili. They also analyzed evidence which they concluded
indicated the active and passive involvement of TNI officers and other officials in
carrying out a series of field operations. They also pointed to other indications of
the involvement of TNI personnel in the perpetration of the violence. KPP HAM
concluded that statements by high-ranking TNI officers indicated an implicit
acknowledgement and awareness of this involvement. For example, they relied upon
statements that, “The soldiers were bearing a psychological burden” in regard to
preventing the violence since they had connected together with the militias over a
long period of time.!” Or to take another example, they found that corroboration

in the statement that, “the perpetrators were those who were disappointed with the
result of the Popular Consultation.”18

The KPP HAM Report’s conclusions show the violence was implemented
systematically in a manner which can indicatee the existence of an implicit

policy.19 Their central point in their conclusions was that violence occurred as a

result of systematic patterns of conduct rather than merely spontaneous acts. They
documented this systematic quality through analysis of evidence that showed patterns
and concomitant relation of the TNI and the pro-integration militias. Table 1,
appended at the end of this section summarizes some of the evidence that KPP HAM
relied on in reaching this conclusion. While KPP HAM collected substantial amounts
of evidence related to organization, support and planning, the evidence could have
been analyzed in much greater detail in their report. This applies, for example, to the
details of funding of the militias and PAM Swakarsa, or to the specifics of the kinds
of firearms provided to militias, their provenance, the system for distributing and
collecting them, etc.

In reaching its conclusions as to institutional responsibility, KPP HAM thus relied
upon the systematic nature of the violence and the associated patterns of cooperation
between the military and militias in carrying out field operations. Their Report
concluded that the TNI was involved in the training, organization, recruitment, and
operational direction of the militias.20 In the analysis to support the existence of these
patterns, KPP HAM also evaluated the identity of the victims. They found that the

16 1bid., para. 57.

17 TNI brochures: Tuduhan dan Temuan pelanggaran Hukum, tata-tertib dan HAM Pasca Jajak Pendapat di Timor-Timur
published by PUSPEN TNI, undated.

18 Transcript of Wiranto’s examination by KPP HAM, 8 and 13.

19 Komnas HAM, Op. cit., 38-39, para. 152, 158-159.

20 Report to the CTE Part I, Chapter II.1, Section IIL.a-II1.d.
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evidence indicated that the victims were for the most part targeted because of their
political identity. Particular groups that they found were identified as targets included
school students, university students and CNRT activists, as well as the general

group of those who supported independence without any formal political affiliation.
This analysis did not seek to differentiate among the different kinds of members of
this general category.2 Meanwhile, the profile of the perpetrator is the party with
conflicting interests to the victims, namely pro integration militia that is supported
or received officials support as elaborated in the table above. They also reached
conclusions about the systematic quality of the crimes by analyzing the patterns in
the way in which crimes such as forcible transfer were perpetrated. For example,

the Report refers to evidence that they find shows how the alleged victims are first
transferred to the local military or police offices or headquarters under the supervision
of military officials, militia and the police. The supervision is ongoing until the
refugees are relocated in the refugee camps located in West Timor.

In analyzing the strengths and weaknesses of the methodology and findings of the
KPP HAM Report it is important to recall the function that it was intended to serve.
KPP HAM was mandated to initiate the process of investigation and prosecution

not to complete it. That is, KPP HAM was not supposed to conduct an investigation
sufficient to establish the legal guilt of individuals accused of crimes. It was rather
supposed to determine if there was enough evidence to suggest that gross human
rights violations occurred and, if so, make recommendations as to who should be
subject to further investigation and prosecution by Office of the Attorney General.
That is, the “standard of proof” to support its recommendations would be lower than
that to support a verdict of guilty in the courtroom. That is, the establishment of the
conclusive truth as to accountability for the violence was left to the Ad Hoc Court.
What KPP HAM aimed to do was to collect and analyze evidence sufficient to justify
a conclusion that the process should move forward.

From this perspective it appears that for the mandate of the Commission on Truth
and Friendship, the KPP HAM findings on the widespread and systematic nature
of the violence, the patterns of conduct through which it was perpetrated, and the
responsibility of state institutions are the most relevant and important. As has been
indicated above, it is in regard to these areas that the evidence and analysis of the
Report are strongest. The documentation and analysis of the roles and responsibility
of particular individuals is less thorough, but the reasons for this were noted above
and in any event these conclusions are outside the scope of the mandate of the
Commission on Truth and Friendship. While it is the case that the analysis of the
evidence for some of the categories of crimes is less substantial than for some others,
the strength of the KPP HAM’s conclusions are greatest in documenting that gross
human rights violations did occur and that there was sufficient involvement of state
institutions to suggest institutional responsibility.

21 1In this part, KPP HAM did not further analyze the profile of the victims. From other testimonies (for example Linda Pribadi
Marcal, 20) and report letters in regard to the attack, it seems that the perception of their particular political affiliation as pro-
independence victims have made them a target. The distinction between perceived and actual affiliation was not considered

further by KPP HAM.
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In regard to the strengths and weaknesses of the methodology, it seems clear that the
principle weakness was a result of the limited time afforded by the mandate. That is,
the methodology of investigation was very strong and it encompassed a remarkable
amount of investigative activity in a very short timeframe. The method extended to all
of the various kinds of available evidence and to the comprehensive assembling of that
evidence in various databases. Because of the very large size of this body of evidence,
it was perhaps inevitable that the KPP HAM final report would not, given limitations
of time, be able to analyze or refer to all of it. The Report instead relies on the
support of the evidentiary database, without always citing precisely all of the evidence
that supports particular statements. A further limitation apparently produced by

the Commission’s understanding of its mandate was too largely exclude from their
investigation crimes committed by pro-independence groups.

In sum, for purposes of the Document Review of the Commission for Truth and
Friendship the threads of KPP HAM’s conclusions that are most significant and
sufficiently supported by evidence and analysis are its general conclusions that gross
human rights violations in the form of crimes against humanity occurred in East
Timor in 1999 and that there are strong indications of institutional responsibility

for those violations. The conclusions as to institutional responsibility were supported
by various kinds of evidence including the patterns of perpetration, the patterns of
cooperation between the Indonesian institutions and Timorese militias, the provision
of support for militias, and other factors discussed above.

Table 1: Relation of military and pro integration militias

PATTERN

DESCRIPTION ON KPP HAM REPORT

QUOTED EVIDENCE

Recruitment of
local people to
military operation
since before 1975

They were recruited into the organization called
PARTISANS before the Independence.Then, an elite
group became bureaucracy officials while others
were allocated into TNI local organs, namely militias
(civilian military) or militia such as the Alpha Team.

Profile and Challenges

of East Timor Former
Fighters (Former Fighters
of Integration)”, Kupang,
December, 18 1999 [B:578].
Testimony from Tomas
Gongalves.

Formation of new
militias by the end
of 1990s.

Many of the youth who were the founders of
militias are members of GadaPaksi. They were
recruited, trained and funded by TNI, especially
Kopasus (Special Force). They included Eurico
Guteres, Manuel Da Sousa, Etc.

Weekly report telegram
Military Districc Commander
1627/Dili to Military Resort
Commander 164/WD on
November 27, 1998, classified
as confidential. [B:581]

The involvement of
Civil Government
in Funding

Based on the explanations made by the Head of
Districts and the Governor of East Timor, pro
integration militia groups in 1999 were called
PamSwakarsa (Independent Community Security)
and these groups were formed in every village, led
by the head of the village, to achieve its autonomy.

Testimonies coded as follow:
[B:829,766,779,770,834,768,85
7,856,795,780]
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PATTERN

DESCRIPTION ON KPP HAM REPORT

QUOTED EVIDENCE

Eurico Guteres was named as the Coordinator of
Pam Swakarsa (Independent Community Security)
Operation in Dili,a group that consists of 1521
members.

TNI elites are at
least aware of
the size of pro
autonomy militia
and they also
morally support
the militia

Wiranto, TNI General, referred to the groups in
the Contingency Plan that he compiled. In the

plan, it is written that:“Armed forces consisting of
approximately 1.100 people, are equipped with 546
weapons of various types - including assembled
weapons, they are joined under pro-integration
organizations. Militant supporters consisting of
11.950 people under resistance groups namely
Besi Merah Putih, Aitarak, Mahidi, Laksaur Merah
Putih, Sakunar, Ahi, Jati Merah Putih, Darah Integrasi,
Dadarus Merah Putih, Guntur Kailak, Halilintar
Junior, Tim Pancasila, Mahadomi, Ablai and Naga
Merah”

These militia organizations united into Integration
Fighters Force with Barisan Rakyat Timor Timur
(BRTT) and Forum PerdaMaian Demokrasi dan
Keadilan (FPDK) as its political wings. In regards to
both of the pro integration political wings — BRTT
and FPDK- TNI General,Wiranto, in his letter to
Coordinating Minister for Politics and Security, on
June 15, 1999 wrote:

“Among the efforts to guide pro integration
groups that also needs support from all relevant
Departments/ Institutions is to keep them
united/not scattered and to prioritize dialogue/
consensus and avoid physical activities/violence
and intimidation that would actually be counter
productive in fighting for their aspirations.
Regarding this matter, the two Pro Integration
factions joined under FPDK and BRTT had
successfully been united under a struggle forum
of Front Bersama Pro Otonomi Timor-Timur
(FBPOTT) with collective leadership from the two
factions above.”

Udayana Military Region High Commander, TNI
Major General,Adam Damiri, in his report to
Coordinating Minister for Politics and Security
stated that the attack in Liquica Church that
resulted in casualties of the anti integration
members had turned the anti integration youth
into being powerless. TNI Major General,Adam
Damiri [P:506] stated that after the attack, all
people in East Timor loved the Red and White
(Indonesia). People of East Timor just realized that
they have many supporters.

Contingency Plan after
Popular Consultation in East
Timor Option-| Failed, h.10.
This plan was issued in August
1999

Letter of Minister of

Defense and Security / TNI
Commander No.K/362/P/
IV/1999, dated on June 15,
1999 [B:722]. Classified as
confidential.

“Situation and Condition
Development in East Timor
prior to Popular Consultation,
Dili”, July, 1999 [B:569, p. 3]
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PATTERN

DESCRIPTION ON KPP HAM REPORT

QUOTED EVIDENCE

TNI involvement in
militia

In Leadership Structure:

In Dili Pamswakarsa (Independent Community
Security) included 25 people from Babinsa (Village
Level Military) and 25 people from Binpolda
(Village Level Police), and elements from the Armed
Forces also participated. Acting as the advisors

are the Governor and Danrem (Military Resort
Commander) 164/WD [P:409], acting as the patron
is Level Il Muspida (Regional Leader Council) in Dili
and led by the Mayor of Dili and Vice of Military
District Chief of Staff 1627/DlIli and Vice Chief of
Resort Police.

Facilities Support

I. TNI Brigadier General,Tono Suratman [P:505]
in his explanation to KPP HAM [B:858] stated
that this group is the responsibility of the Local
Government and its guidance falls under the
hand of the Regional Police, whereas TNI/Military
Resort Command gave its support.
The attempt to achieve autonomy that involves
TNI elements and civil officials encourages pro
autonomy civil groups to gather in |3 districts.
The biggest rally participated in by the biggest
number of pro autonomy is the pro — integration
mass rally in front of the governor office in Dili,
on April 17,1999. This mass rally in Dili was

attended by all militia groups from all |3 districts.

In each of the armed miilitia rallies, including
this one, military and civil officials of East Timor
attended the rally.

2. The militia head quarters are located in the
Military District Command Head Quarter or
Military Rayon Command. Moreover, in its patrol,
these militias often use military facilities, such as
vehicles or doing a joint patrol.

Aside from generic weapons as well as weapons
inherited by Portugal, types of weapons that they
often use are SKS, M 16, Mauser/G-3, grenade and
pistol. According to Tomas Gongalves (Former
Ermera Head of District) [B:460], he received

300 long guns directly from the hand of Tribuana
Task Force Commander, Lieutenant Colonel Yayat
Sudrajat [P:628], Lautém/Military District Command
Intelligence Staff, Level II Sergeant, Gabriel

de Jesus, admitted that several days before
the registration of Popular Consultation,
there was a dropping of 40 SKSs to Military
District Command from Military Resort
Command [B: 179].

Decree of Level Il Head of
District in Dili issued in May
1999. [B:492].

Testimony by Tono Suratman

Statements by Bonifacio dos
Santos, Head of Regional
Office of Social Department,
Lautém [B:848]; Armando dos
Santos, TNI Level Il Sergeant,
Army, Babinsa (Village Level
Military) of Pairara Village,
Lautém sub-district, Military
District Command 1629
[BAP]; Gabriel de Jesus, TNI
Army Sergeant Level Il [B:179],
Military Districc Command
Intelligence Staff 1629/Lautém
[B:136]; Antonio Fernandes,
TNI Army Second Private
[B:515]; Military District
Command Head Quarter
Security Post.

Military District Command
Intelligence Staff / Lautém
Level Il Sergeant, Gabriel
de Jesus Thomas Gonzalves
(Former Ermera Head of
District).

Level Il Sergeant Gabriel de
Jesus; Chief of Regional Police
of East Timor.

Police Colonel Timbul Silaen
Liquica Police Resort

79



80

PER MEMORIAM AD SPEM

PATTERN

DESCRIPTION ON KPP HAM REPORT

QUOTED EVIDENCE

TNI Mayor General Zacky Anwar Makarim

to KPP HAM stated facts that weapons from
the militias are stored in several military head
quarters, where they can retrieve the weapons

when they needed them [B: 771].

Evidence of support coming from local
military and civil authorities did not exist.
Militia members who have committed
murder, torture, kidnapping and open arrest
were arrested by security officials. According
to Chief of Regional Police of East Timor,
Police Colonel Timbul Silaen [Recording
tape ID No.699], even if they were arrested,
in a short period of time, their detention was
suspended.
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REVIEW OF THE INVESTIGATIVE DOSSIERS (BAP)??

The investigative dossiers (BAPs) were evaluated in the Document Review as part

of the legal process before the Jakarta Ad Hoc Human Rights Court. These dossiers
were compiled in the investigation initiated on the basis of the acceptance of the KPP
HAM report by the Attorney General. It should be noted, however, that the scope of
the investigations undertaken by the Attorney General’s Office was narrower in scope
than the KPP HAM investigation in important respects. First, although KPP HAM
recommended further investigation and prosecution for 22 persons, the prosecutions
before the Ad Hoc Court only encompassed 18 of these individuals in 12 cases.
Further, none of the highest level TNI commanders named in the KPP HAM report
were included in the investigations on which the trials were based. Thirdly, the scope
of crimes and modes of responsibility considered in the BAP’s are much narrower,
encompassing murder, assault, and destruction of property. Overall, only five major
occurrences were explored in the Attorney General’s investigation:23

1. The attack against the Liquiga Church complex and the residence of Fr. Rafael, 6
April 199924

. The attack against Manuel Carrascalao’s residence, 17 April 1999,25

. The attack against Ave Maria Church, Suai, 6 September 199926

. 'The attack against Dili Diocese, 5 September 199927

. The attack against Archbishop Belo’s residence, 6 September 199928

N N

22 This section relies on the extensive analysis of the Investigative Dossiers in the Report to the CTF Part I, Chapter I1.2. It also
relies on the more detailed and comprehensive analysis of the Dossier’s evidence in the Report to the CTE Part I, Appendix 2
to the Report to the CTE

23 The only exception with regard to the scope of locus is the Adam Damiri case file, in which the prosecutors argued that
there are twelve major incidents before the Popular Consultation, one during the consultation and another five after the
Consultation. Scopes of the loci are also broader, which includes Bazartete, Liquica, Covalima, Alieu, Ainaro and many others.
See Adam Damiri Dossier, 44-46.

24 See investigative dossier on Asep Kuswani et.al., 18-27. See also Rafael dos Santos, 2-3; Antonio da Conceigio Santos, 3-5;
and José Menezes Nunes Serrao 5-6; Yayat Sudrajat, 38-39; Rafael dos Santos, 18-19; Antonio da Concei¢ao Santos, 20-23;
and Jodo Pereira, 23-24.

25 See investigative dossiers on Tono Suratman, 114-115. See also Julio de Sousa, 11-12; Mudjiono, 27; Florindo de Jesus, 42-
44; Endar Priyanto, 46-48; Victor dos Santos, 6-8; Alfredo Sanches, 11-13; Santiago dos Santos, 13-15; Eurico Guterres,
43-48, Florindo de Jesus, 15-17; Domingos M. Dores Soares, 21-22; Joanico Dasiva, 32-33; Adam Damiri, 39; Drs. Hulman
Gultom, 22-25.

26 See investigative dossiers on Tono Suratman. See also Jodo Pereira, 5-6; Jos¢é Menezes Nunes Serrao, 6-7; Lucas Soares, 7-8;
Adam Damiri, 39, 41-43; M. Noer Muis, 6-7; Drs. Herman Sedyono, 31; and Lettu. Inf. Sugito, 32-33; Noer Muis, Letkol.
Liliek Koes Hadiyanto, 7; Nanang Djuanda Priadi, 7-8; Armindo de Deus Granadeiro, 11-12; Herman Sedyono, et.al., 21-
41; Jehezkiel Berek, 1-2; Sonik Iskandar, 2-3; Yopi Lekatompessy, 5-6; Yayat Sudrajat, 41.

27 See investigative dossiers of Tono Suratman. See also Drs. Muafi Sahudji, SH, 56; Adam Damiri, 39, 41-43; M. Noer Muis,
6-7; Letkol. INE. Soedjarwo, 15-16; Drs. Hulman Gultom, 24-25; Noer Muis, 46; Mgr. Carlos Filipe Ximenes Belo, SDB,
1-3; Yayat Sudrajat, 16-17; Drs. Hulman Gultom, 17-20; Soedjarwo, 53; Nelio Mesquita da Costa Régo, 1-3; Jodo Bernadino
Soares, 3-4; Lucia da Costa Régo, 9-10; Yayat Sudrajat, 40; Hulman Gultom, 59-60 (affirmed by witnesses statements, among
others, Jodo Bernadino Soares, 9-10; Nonato Soares, 12-13; Vicente A.G. de Sousa, 13-15.

28 See investigative dossiers of Tono Suratman. See also Drs. Muafi Sahudji, SH, 56; Adam Damiri, 39, 41-43; M. Noer Muis,
6-7; Letkol. INE Soedjarwo, 15-16; Drs. Hulman Gultom, 24-25; Noer Muis; Mgr. Carlos Filipe Ximenes Belo, SDB, 1-3;
Maria Olandina Isabel Caeiro Alves, 13-14; Fransisco Kalbuadi, 14-15; Soedjarwo, 53; Inocencio da Costa M Freitas, 11; José
Vattaparambil, 12; Maria Olandina Isabel Caeiro Alves, 13-14; Yayat Sudrajat, 41; Hulman Gultom, 60; Inocencio da Costa
M Freitas, 16-17; José Vattaparambil, 17-18; and Manuel Soares Abrantes, 20-21.
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Most of the investigation appears to have focused on “failure to prevent” rather

than other forms of responsibility. Finally, the scope of the evidence included is also
much narrower. It is unfortunate that when KPP HAM forwarded its Report to the
Attorney General’s Office, prosecutors did not make use of the extensive databases
included with the Report on CD-ROM. This failure to use or evaluate the evidence
assembled by KPP HAM was said to have occurred because prosecutors did not know
how to operate the database software.29

Most of the investigation appears to have focused on “failure to prevent” rather

than other forms of responsibility. Finally, the scope of the evidence included is also
much narrower. It is unfortunate that when KPP HAM forwarded its Report to the
Attorney General’s Office, prosecutors did not make use of the extensive databases
included with the Report on CD-ROM. This failure to use or evaluate the evidence
assembled by KPP HAM was said to have occurred because prosecutors did not know
how to operate the database software.

In regard to the two central questions to be addressed in the Document Review, the
Investigative Dossiers provide a clear answer in regard to the issue of the commission
of gross human rights violations and a somewhat more ambiguous response to the
question of institutional responsibility. In regard to gross human rights violations,

all the dossiers agree that gross human rights violations occurred in East Timor in
1999. Indeed, this is the foundation of the criminal prosecutions for crimes against
humanity for which the Dossiers assemble the evidence.

In regard to institutional responsibility the situation is somewhat different. The
investigative dossiers are, of course, part of a criminal trial process based upon
individual responsibility. Institutional responsibility is not a legal doctrine on which
individual liability may be predicated. On the other hand, the investigative dossiers
of all 12 cases also involve the notion of institutional responsibility because they seek
to establish the responsibility of commanders and civilian officials through the theory
of command responsibility. Because the prosecutorial strategy in all of these cases was
to obtain convictions upon the basis of command responsibility rather than forms

of individual direct or indirect perpetration, the evidence collected has potential
implications for institutional acquiescence through the failure to prevent or punish.
However, the BAPs do not directly analyze or make conclusions about institutional
involvement but rather the roles of specific individuals. This is natural because the
focus of the investigations and prosecutions was on individual responsibility. There
is, however, substantial evidence in the BAPs that could be used to support findings
of institutional responsibility, at least at the local operational level. The Document
Review prepared for the Commission by its Expert Advisor analyzes this evidence in
detail.30

29 David Cohen, Intended to Fail: The Trials Before the Ad Hoc Human Rights Courts in Jakarta (New York: International Center
for Transitional Justice, 2003), 47.
30 Report to the CTE, Part I, Chapter II. 2 and Appendix to the Report to the CTE
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Analysis of the Dossiers reveals both strengths and weaknesses. On the one hand the
Dossiers assemble a substantial amount of evidence that supports their conclusion
that gross human rights violations in the form of crimes against humanity occurred.
There is also considerable evidence to suggest institutional involvement, for example
through the provision of material support in the form of financial and logistical
assistance, arms and munitions, transportation, etc. Other evidence suggests that at
the operational level there was at times direct participation of TNI or police personnel
in operations conducted by militia against presumed pro-independence supporters, at
times acquiescence through tacit approval or through a failure to prevent or punish.3!
As will be seen, however, lack of understanding of the elements of the relevant
offenses and doctrines led to much of this evidence not being used in the way it could
have if the legal framework of the charges had been more coherently articulated.

On the other hand, there are also major weaknesses in the approach of the
investigative dossiers. Most fundamental perhaps is the failure in most of the Dossiers
to consider any form of liability other than a failure to prevent the crimes, treated

in the Dossiers as an omission. Only three of the twelve cases attempted to explore
other forms of accountability. The other nine of the twelve Dossiers ignored all

other forms of responsibility other than omission, and, not surprisingly, this is what
most of the indictments were finally based on. This occurred despite the fact that

the investigations had provided substantial evidence that might have been used to
establish a link at the operational level between the field perpetrators and military and
civilian officials. This evidence suggested other forms of potential liability based upon
direct and indirect perpetration rather than mere omission.

Other weaknesses reflect a fundamental misunderstanding of the elements of
command responsibility. In particular, this misunderstanding involves both the
mental element32 required for command responsibility and of the central requirement
of the existence of a superior subordinate relationship. Another weakness involves

the failure to comprehend the larger context of the crimes and to relate that context
to the chapeau elements required to prove crimes against humanity. This resulted in
the failure to collect adequate evidence to support the charges used to develop the
indictments and in the failure to fully use the evidence that had been collected.

As to the issue of command responsibility, the weaknesses noted above affected the
case because only a clear grasp of the required elements can provide the prosecution
with the evidence that it needs to establish guilt at trial. For example, proof of
command responsibility requires establishing the existence of a superior-subordinate
relationship between the accused and those individuals who perpetrated the crime.
The Investigative Dossiers generally neglect to focus on the proof of that element,
which depends not upon the mere formal chain of command (de jure authority)
but upon the “effective control” (de facto authority) exercised by the alleged
commander over the particular individuals who committed the crimes in question.

31 This evidence is discussed in Report to the CTE, Part I, Chapter 3, Sections IId1 and IId2. See also Addendum to the Report to
CTE Part II, Sections 1 and 2, which analyze additional evidence from the Dossiers and from the KPP HAM databases.

32 "The term “mental element” refers to the requirement that the crime in question must be committed intentionally, or knowingly,
or recklessly, etc. That is, it refers to a kind of mental state that is required in order for a person to be found guilty of a

particular offense.
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The Investigative Dossiers do not aim to provide evidence on this crucial question
and do not focus on the identity of the perpetrators and their relationship to accused
commander. In order to establish the superior-subordinate relationship it is necessary
to clearly identify the institutional affiliation of the perpetrators. In most cases the
Dossiers fail to focus on this. They apparently consider that it is enough to show that
the crimes were committed.

The Dossiers also do not seek to provide evidence on whether or not the accused
military commanders were able to exercise effective control over Timorese militia
members who perpetrated, or in some cases co-perpetrated, the crimes. There is
evidence in the Dossiers that might have been used to try to prove this connection,
but the absence of a clear understanding of the required elements resulted in this
evidence not being organized around the crucial issues.

Another aspect concerns the mental element that must be established to prove
command responsibility. There was an apparent lack of clarity underlying the Dossiers
about the definition of the mental element and what kind of evidence was required
to prove it. A commander may only be held accountable for the crimes committed

by his subordinates if he is shown to have known that the crimes were occurring or to
have had information that should have put him on notice that there was a risk that
they would occur. Proof of this element requires assembling evidence that shows what
information was available to the accused, what kind of reports he was receiving, to
what extent he was in a position to see or hear things that would have indicated the
risk, and so on. Again, although there was evidence, for example, about the presence
of some of the accused field commanders at or near the scene of some of the crimes,
the significance of such evidence was not reflected in the way in which witnesses were
questioned and the case was prepared. The impact these misunderstandings about key
elements had on the actual trials before the Ad Hoc Court will be treated in the next
section.

Another area where misapprehensions about the required elements weakened

the prosecution case involves the chapeau elements of crimes against humanity

(“the crime charged is part of a widespread or systematic attack against a civilian
population”). For example, the Dossiers proceed from the assumption that an official
policy is required to prove the “systematic” nature of the attack against the civilian
population.33 First of all, there is no requirement that the attack be both widespread
and systematic; these elements are disjunctive. However, failure to focus on the
broader context of which the specific crime under investigation was a part resulted

in a failure to focus the assembly of evidence on proving the “widespread” element.
Further, there is no requirement for proof of crimes against humanity in international
law that there be any policy.34 The Dossiers on the other hand not only proceed from
the assumption that a policy is required, but also define “policy” only as a formal
policy (that is, a policy that is written and officially adopted by the governmental
institutions). As is well established in international jurisprudence, however, policies
may provide evidence of the systematic nature of the crimes, and such policies may

33 See page 5 above for an explanation of the fact that a ”policy” does not have be proven in order to establish the element of a
“systematic” attack.
34 Addendum to Report to the CTF for citations, chapter I1.2, p. 48.
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be unofficial, implicit, unwritten, and even unspoken. Thus, the existence of a policy
may be inferred from patterns of conduct and patterns of institutional support,
acquiescence, and reaction. Such patterns may provide evidence of a policy even
when no official government decision, statement, order, or policy document has ever
existed.

Two further basic weaknesses in the Dossiers limited the way in which the available
evidence could have been used to establish institutional responsibility. (1) While all
twelve investigations concluded that crimes against humanity had been committed,
most of them failed to clearly explain how the accused had any substantive link with
the crime alleged. This was a flaw that also had serious consequences when these cases
went to trial. (2) The failure in most of the cases to comprehend the whole context
in which the crimes were committed also critically affected the prosecution and trial
process. Apart from the Adam Damiri Case, the narrow case-based approach looked
at each incident as isolated and as having no relation to other incidents investigated
in other case files. This failure to locate the crimes charged in their larger context and
to explore linkages between them had serious consequences for using the evidence
available to establish the widespread or systematic occurrence of crimes against
humanity as well as command responsibility or other forms of liability.

It should be noted that this kind of narrow, case-base approach was not unique to the
Jakarta trials but was an issue in the trials before the Special Panels for Serious Crimes
in Dili and before other international tribunals in their early stages as well. These kind
of structural problems manifested themselves in other areas as well, and especially in
the lack of a more effective legal framework to ensure cooperation and coordination
between Komnas HAM and the Attorney General’s Office. While KPP HAM
adopted a very broad institutional and contextual approach in its investigation and
recommendations, the Attorney General’s Office largely ignored these central features
of the KPP HAM Report and, for the most part, treated each case as an isolated
event. A statutory framework that better regulated the cooperation of the Attorney

General’s Office and Komnas HAM might have prevented these failures.

Another exception to this narrow approach was adopted in the case of the
investigation of the attack on Ave Maria Church in Suai. There, the investigator
concluded that the crimes, involving the killing of those seeking protection inside the
church, met the element of widespread, and should be looked at as part of widespread
attack in East Timor. In the report, the investigator concluded:

“the killing by means of attacking and shooting in the Ave Maria Church complex that
was committed by members of the pro integration (Laksaur and Mahidi) ... against
pro independence people, really was a part of widespread attack throughout East
Timor, because at the same time, that of 6th September 1999 there also was the
same attack against pro independence people who were at Dili Diocese, Archbishop
Belo’s residence, and Suai church, which also brought casualties, committed by the pro
integration people.”35

35 See, Conclusion of the investigation on Herman Sedyono et al., 53.
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5.4

Further the investigators also point out that the attack in Suai was preceded by
the intimidation against targeted groups, that of the pro independence supporters,
beginning on the 3rd September 1999. However, it does not elaborate further this
fact to demonstrate the systematic nature of the crime.

While the attempt to prove the widespread element in this manner may be considered
narrow and simplistic, out of the twelve dossiers, it is only this investigative dossier that
clearly points out the link of the attack to a broader context of violence occurring in

East Timor.36 It is a major weakness that in trying to prove a case of crimes against
humanity all the other dossiers fail to connect the specific crimes charged to the
broader context of violence in East Timor in 1999.

In conclusion, while the dossiers all agree on the existence of crimes against humanity
and that these crimes against humanity involve a targeting of pro-independence
groups, they reach no substantive conclusions about institutional responsibility.
Although the Dossiers are unanimous on the issue of the ocurrence of crimes against
humanity, on the whole their approach is conceptually flawed and they do not utilize
much of the evidence they collected that is relevant to proof of the chapeau elements.

The Dossiers, however, do contain substantial amounts of evidence that could have
been the object of serious inquiry as to institutional responsibility. This evidence
indicates that at least at the local level there was considerable institutional support for
the pro-integration militias who were the primary perpetrators of the crimes against
humanity. In addition, the Dossiers include a substantial amount of evidence that
suggests the direct involvement of TNI or Polri personnel in the actual perpetration
of the crimes in the form of co-perpetration with the militias. The dossiers, except in
three cases noted above, systematically fail to explore this dimension of responsibility.

THE AD HOC COURT PROCESS
Trials before the Ad Hoc Human Rights Court3”

The Dossiers discussed in the previous section provided the evidentiary basis for the
twelve trials before the Jakarta ad Hoc Human Rights Court. There were a very few
instances in which the Judges themselves brought in evidence that was not contained
in the Dossiers, so that overall the Dossiers contain the majority of the evidence,
which was supplemented by in-court testimony that was available at trial. A key issue,
as will be seen, was the failure of the prosecution to utilize that evidence in presenting
their case to the court. The preceding section analyzed the narrow and deficient

legal framework of the Dossiers. As these deficiencies were carried over to the trial

in shaping the indictments and the case of the prosecution they do not need to be
analyzed again here. The focus here will rather be upon the weaknesses in the way the
prosecution presented its case at trial, the way in which the judges dealt with these
weaknesses, and the impact of these deficiencies on the conclusions they reached.

36 There were several BAPs compiled on the basis of charges of crimes against humanity, however many of them tend to draw
conclusions by only concluding from the fact that murders have been committed, or the attack has been proven, as seen in
BAP’s of Endar Priyanto, 53; Hulman Gultom, 70; Tono Suratman, 129; Noer Muis, 61; Herman Sedyono, et. al. 54; Yayat
Sudrajat, 49; Asep Kuswani, et. al 42; Eurico Guterres, 53; Adam Damiri, 49; Soedjarwo, 61.

37 The analysis in this section relies on Report to the CTF Part 1, Chapter 4, as well as Report to the CTE, Appendix 3 to Part L.
See also David Cohen, Intended to Fail.
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Section 5.3 above explained some of the ways in which the limitations of the Dossiers
negatively influenced the trial process. This analysis does not need to be repeated here.
As a result of this and other factors, the Judgments of the Ad Hoc Court gave diverse,
and often conflicting accounts as to what happened in East Timor in April and
September 1999. There were, however, important conclusions common to all of the
judgments. The most important of these was that gross human rights violations and
crimes against humanity were committed in 1999 and that these crimes were largely
perpetrated by pro-integration groups who targeted pro-independence civilians.
However, different panels of the Ad Hoc Court derived different conclusions as to
the crucial questions of whether or not the pro-autonomy armed groups were assisted

or supported by individuals from the TNI, Police, and the Civilian Government. For

this reason their conclusions are also divided as to the implications for institutional
responsibility.

The Judgments of the twelve panels present four versions of the relation between the

Timorese pro-autonomy groups and Indonesian institutions:

1) There was no relation between the militias and the TNI, Police, and Civilian
Government. The militias planned and perpetrated the attack themselves and the
TNI and Police tried to prevent the attacks but failed.38

2) The relation between the militias and TNI, Police, and Civilian Government
is unknown because it is considered as irrelevant to the cases that involve only
individual responsibility.39

3) Some members of the TNI were involved in the attacks, but did so on their own
volition without the approval or orders of their superiors.40

4) 'TNI, Police, and the Civilian Government supported the pro-integration militias
in perpetrating the attack by providing finance, arms or through acquiescence or
omission before, during or after the attack.4!

The discrepancies between these four versions were largely due to issues relating to
witnesses and evidence presented by the Prosecutor. It was typical in all of the trials
that the prosecution would present only 2-4 witnesses who were either victims or not
institutionally related to the accused. They also typically called 15-20 witnesses who
were either TNI or civilian officials who were defendants in the other cases or were
superiors or subordinates of the accused.42 More detailed examples of this will be
provided below in the discussion of the Adam Damiri case. The result of this pattern
of presentation of the evidence by the prosecution was that the vast majority of the
witnesses they called actually testified against the prosecution case and in favor of the

38 See Judgement on Herman Sedyono, 124-127 and Judgement on Soejarwo, 44-58.

39 See Judgement on Endar Priyanto, 48. The court rules that crimes against humanity were committed in the event of 17 April
1999, but as none of his subordinates were proven to have been committed the crimes, therefore, “it is irrelevant to consider
the element that the “commander” did not take appropriate and necessary actions within his jurisdiction to prevent or halt
these violations or surrender the perpetrators for investigation and prosecution” (48). See also Judgement on Asep Kuswani,
et. al. The court ruled that the crimes against humanity were proven to have been committed in the attack against the
residence of Fr. Rafael, Liquica church complex by the BMP (white and red iron) group, therefore, the elements of command
responsibilities as provided by article 42 of the Act no 26/2000 shall be stated legally and certainly unfulfilled (125-126).

40 Judgement on Timbul Silaen, 128.

41 Judgement on Adam Damiri, 168-169. On the act of ommission, see Judgement on Noer Muis, 83 and 89, and Judgement
on Soejarwo, 52.

42 One of the factors affecting victim witnesses’ willingness to testify had to do with the lack of effective witness protection.
This resulted in the intimidation of some witnesses who did travel from East Timor to Jakarta and also inhibited others from

agreeing to do so.
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defendant. This was perhaps to be expected since these witnesses were professionally
related to the accused, often his subordinates, and many of them were either on trial
themselves in the other cases or could have potentially incriminated themselves for
future prosecutions. These factors greatly undermined the credibility of many of the
witnesses because their testimony was so blatantly self-serving.

The problem of the probative quality of in-court testimony was also undermined by
another factor. While many of the prosecution witnesses from the TNI gave only
very general testimony in favor of the defendant (for example, the unsupported
opinion that they had always done their duty to protect civilians rather than specific
factual instances of how they had done so0), some of them had at the pre-trial stage
provided investigators with important information that would tend to prove the guilt
of the accused, for example by confirming the participation of military personnel in
an attack and the presence of the accused. Without exception all of these witnesses
changed their testimony at trial and completely contradicted their previous sworn
statements to investigators. In their new testimony, they provided testimony that
attempted to demonstrate the innocence and integrity of the accused. For example,
Jehezkiel Berek and Sonik Iskandar, who testified for Herman Sedyono, et. al.

case, and Damianus Dava, who testified for Asep Kuswani, gave these kinds of
statements.43

Prosecutors typically did not question these witnesses as to why they had changed
their testimony. Nor did they usually attempt to attack or impeach this testimony that
had suddenly undermined their case. In some cases the judges did strongly question
the witnesses as to the dramatic reversal of their account of what had happened. The
witnesses then typically stated that they had been mistaken in their original testimony
and now they were accurately remembering what had happened. While every witness
has the right to change his or her testimony, in this case this was not a matter of slight
modifying the account that had been previously given. Indeed, the complete reversal
of previous testimony in this case was very striking, especially when it occurred with
multiple witnesses, and all at the same time and in the same manner. Also significant
was the fact these witnesses claimed faulty memory as the reason for their change

in testimony. Whatever the reasons for this change in testimony it weakened the
evidentiary base of the case by undermining the credibility of these witnesses whose
memory was, by their own admission, so volatile.

The result of all of these factors was that the judges were confronted with two
categories of witnesses (victim witnesses and TNI/government officials) whose
versions of events were conflicting with one another. It is normal in a criminal trial
that prosecution and defense witnesses sharply disagree with one another over crucial

43 In the investigative dossier, he testified that preventive measures failed to be taken due to huge numbers of people as well as the
presence of TNI personnel providing training to Laksaur, but he changed this statement before the trial, asserting that there
was no TNI personnel at the crime scene. Similarly, Sonik Iskandar previously stated that he saw dead bodies taken away to
be buried, but before the court he refused this and stated that he saw no casualities in this event. See transcript of the witness
examination proceeding on Sonik Iskandar, ELSAM Court Monitoring Record, 23 April 2002, unpublished, 10-11. See also
transcript of the witness examination proceeding on Jehezkiel Berek, ELSAM Court Monitoring Record, 30 April 2002, 8;
transcript of the witness examination proceeding on Damianus Dava, ELSAM Court Monitoring Record, 23 April 2002,
unpublished, 16; transcript of the testimony of Soegito, ELSAM Court Monitoring Record, 9 July 2002, 32.
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facts. In this case, however, these were all prosecution witnesses who were split into
these two categories. The judges had to choose which version to accept. One would
expect that this decision would be based upon a careful analysis of the credibility of
the witnesses, and particularly their motivation in providing self-serving testimony.
In some cases, however, the judges decided to choose based on the quantity of the
witnesses who supported a particular version. Since the number of TNI witnesses
vastly outnumbered the few victim-witnesses called, this inevitably meant that
these panels of judges tended to find in favor of the accused and acquit.44 In other
cases, however, the judges decided to determine the version to be adopted by a
determination of the credibility of the testimony. In these cases the judges usually
convicted the defendants, because they analyzed the testimony of the different
witnesses and found the testimony of the victim witnesses more credible.

The result of these different approaches was that the conclusions reached by different
panels of judges in the various cases display different strengths and weaknesses. In
almost all of the cases there was a dearth of victim-witnesses. But in some of the cases
the judges used rigorous examination of the witnesses in court and analysis of their
credibility in the judgments to make their findings. These cases usually resulted in
convictions. In the cases where the judges acquitted the defendants they often did not
carefully analyze the credibility of the witnesses’ testimony or look beyond it to the
full range of evidence in the Dossier. One must take into account here, however, that
the fundamental failure was of the investigators and prosecutors in not ensuring that
the available evidence came before the court.

A thorough analysis shows that the conclusions reached in the twelve Judgments of
the Ad Hoc Court were not based on all of the evidence available in the Dossiers.4>
This was because the prosecution did not introduce most of the evidence in the
Dossiers at trial. For example, the Dossiers for the twelve trials contain forty-five
documents in support of their allegations. Only six of these documents were actually
introduced into evidence. It should also be recognized that much more evidence

was available than is contained in the Dossiers. The Dossiers themselves register
documents and other evidence that was collected but not included in the Dossier.46

At the same time, two major sources of evidence available to the prosecution were
not utilized at all. The first of these is the KPP HAM document database (and other
evidentiary databases) referenced above. In contrast to the 45 documents included

in the Dossiers, the KPP HAM document database includes more than 1000
documents. The second major source of potential evidence was the Serious Crimes
Unit in Dili. Despite repeated offers by the SCU to provide documentary or physical
evidence, or to make witnesses available, the prosecution did not obtain any evidence
from this source.

44 One reason for the small number of victim-witnesses was the lack of effective witness protection provided to the witnesses who
did come from Timor Leste.

45 For detailed analysis see Report to CTE, Part I Chapter 4 and David Cohen, Intended to Fail.

46 The CTF was able to obtain a substantial number of these documents from the Attorney General’s Office and they are indeed
highly relevant.
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The failure to utilize these two sources had a direct and serious impact on the trials.
To cite just one example, at the trials of Abilio Soares (Govenor of East Timor) and
of Eurico Gutteres, a crucial fact had to do with the contents of the speech given by
Aitarak militia commander Eurico Gutteres at the militia rally held on the grounds of
the Govenor’s mansion. Manuel Carrascaldo testified in Court that he heard the live
radio broadcast of the speech in which he alleged Gutteres had directly and explicitly
called for the killing of Manuel Carrascalao and his family. This speech was followed
shortly thereafter by a militia attack on Manuel Carrascalao’s house in which his son
was killed. Eurico Gutteres denied that he had said these words and other witnesses
gave conflicting testimony.

Despite repeated requests by the judges, the prosecutors failed to produce an audio or
video recording of this speech that would have definitively resolved this matter. Both
of these were available from the Serious Crimes Unit in Dili. Further, the Serious
Crimes Unit had possession of a TNI Telegram reporting on the rally and the speech.
The telegram gave a detailed account of precisely that crucial part of the speech

at issue and confirmed that Eurico Gutteres had indeed incited the killing of pro-
independence leaders in general and Manuel Carrascalao in particular. This telegram
was also available in the KPP HAM document database. Doubt as to the exact
contents of Eurico Gutteres’ speech was given by the judges as an important factor in
their decision, and particularly about sentencing. The failure to obtain evidence that
was readily available thus had a direct impact upon the trial and upon the strength of
the conclusions reached by the judges.

A further way in which the lack of preparation by prosecutors undermined the
evidentiary basis of the judgments was in the treatment of physical and forensic
evidence. When weapons or bloodstained clothing from mass graves was presented
to the court it was done so in a manner that completely negated its evidentiary value.
Prosecutors were often unable to answer the judges’ questions about the origin or
significance of this evidence. In many cases it was not tagged or identified in any way
and was presented in such condition that it could not be identified as having any
connection to the crimes of which the defendant was accused. It was also the case
that the weapons introduced at court were not the ones that were listed in the Dossier
as having been confiscated by investigators. For example, when the Dossier listed
modern military assault rifles such as M-16 or SKS, the prosecution brought into
court WWII vintage bolt-action weapons.4”

The foregoing discussion has enumerated many of the weaknesses of the trial process.
It has revealed that the conclusions reached by the different trial panels differed on
central issues and it has discussed how these differences are related to evidentiary
problems produced by the way the case was prosecuted. It has also discussed the

way in which the trial panels differed in their evaluation of witness testimony. These
differences and the underlying evidentiary problems contributed to the different
conclusions reached about the individual responsibility of commanders and civilian
superiors in the various trials. As noted above, however, all of the trial judgments
agreed that crimes against humanity had been committed in East Timor. The

47 Cohen, Intended to Fail. The Appendix in the electronic version of the report (available at www.ictj.org) on “disappearing

evidence” details the discrepancies between evidence in the BAPs and evidence introduced in three of the trials.
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differences had to do with whether or not specific individual commanders could be
held liable for the perpetration of these crimes by their alleged subordinates. This
issue of individual responsibility is outside the scope of the Commission’s mandate.
Of relevance here is only the significance of the Court’s conclusions for institutional
responsibility. As noted above, most of the judgments do not make findings that bear
upon institutional responsibility. In the cases where TNI commanders were convicted
on the basis of command responsibility, however, the findings on this issue may have
implications for institutional responsibility. The Adam Damiri Case illustrates this
potential connection.

General Adam Damiri, who operated at the Udayana level, was not accused of any
direct connection to or participation in the crimes against humanity. He was charged
on the basis of his failure to prevent or punish his subordinates for their alleged roles
in these crimes. While there are many issues that can be raised about the treatment
of command responsibility in this case we will focus only on examples of those most
immediately relevant for institutional responsibility.48 The Court appears to have
based its conviction of Damiri on at least two grounds. First, the Court finds: “that it
has been proven that the actors of the crime against humanity in the incidents were
the Pro-Integration, it has been also proven that there had been involvements of TNI
members.” It bases this finding on the following:49

* In Liquica Church attacks members of the TNI and POLRI who were standing by
but did nothing;

* Members of TNI who belonged to the Kodim of Liquiga participated in the
attacks with Besi Merah Putih;

* 'That the pepetrators in this case departed from the front yard of Kodim Liquica;

* In the attacks at the house of Manuel Carrascalio DANREM 164 Wira Dharma,
Col. Tono Suratman, knew of the attacks but did nothing;

* In the attacks on Diocese of Dili the TNI, failed to make the preventive actions
and corrective measures, as also happened in the attacks on the Ave Maria Church,
Suai and at the residence of Bishop Belo.

On this basis the Court concludes that:

“Considering that on the basis of these facts it has been proven that there was
involvement (actively, as well as passively) of the members of TNI under his effective
command and control, therefore the Panel of Judges consider the Defendant should
be responsible for the crime against humanity as indicted in this case.”

These factual findings by the Court may support its general conclusion about the
knowledge of some TNI commanders that their subordinates were participating,
supporting, or acquiescing in crimes against humanity.5¢ In reaching its conclusions,

48 For a detailed analysis of these issues, see David Cohen, “Analysis of the Adam Damiri Trial and Appeals Judgments from the
Standpoint of International Jurisprudence,” legal notes on the examination of jugment on Adam Damiri case, Elsam, 2007.

49 See Judgement of the first instance court on Adam Damiri, Putusan No 09/PID.HAM/AD.HOC/2002/PH.JKT.PST, 166-
169.

50 There are deficiencies in the reasoning as to how some of these finding support the conclusion that Adam Damiri was liable
as a commander (for example failure to make specific findings on elements such as the existence of a superior subordinate
relationship or about the information available to the accused) but they are not relevant to the discussion of institutional
responsibility based upon the involvement of TNI officers and personnel at the operational level as indicated in these factual

findings.
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however, the Court appears to have considered that it was the failure to take adequate
preventative measures and to investigate and punish after the accused learned of the
crimes that is the most important basis of their conclusions:5!

“Considering that during the proceedings, the Ad Hoc Public Prosecutor presented
some evidence in the form of official reports,including about the conditions, incidents,
as well as the geographic locations of the incidents that resulted in many victims, that
was known to the supervisor of the Defendant, which was General Wiranto, who
even in his testimony always stated that he continually received official reports from
his subordinate, the Defendant, so that General Wiranto, as the ABRI Commander,
was able to know and follow the latest situation in East Timor, sufficient to prove that
the Defendant knew or should have known what happened.” (emphasis added)

These findings are also relevant for institutional responsibility in that the conclusions
as to command responsibility are ultimately based upon institutional awareness of
the gross human rights violations in East Timor and a failure to respond to these in
a manner that meets the requirements of international humanitarian law. A fuller
discussion of this and other trials maybe found in the Report to the CTE Part I,
Chapter 4.

One further point deserves consideration. The conviction of Adam Damiri was
reversed upon appeal and he was acquitted of all charges. This raises the question
of whether this, or other such decisions at the appellate level, are relevant from
the standpoint of conclusions reached by the Ad Hoc Trial Court about gross
human rights violations or institutional responsibility. A consideration of the
Appeals Judgment in the Damiri Case reveals that this reversal of the verdict does
not undermine conclusions on the issues of relevance for the Document Review
conducted by the Commission.

Appeals to the Ad Hoc Appellate Court

The Judgment of the Ad Hoc Appellate Court in the Damiri Case is clearly inferior
to the Trial Judgment in terms of its quality in relation to international standards of
judgment writing and jurisprudence. The Judgment of the Ad Hoc Appellate Court
contains almost no analysis - only summary conclusions. This represents a deviation
not only from the norms of international practice, but also from the very essence

of the task of appellate decision writing. Appellate decisions, especially when they
overturn the findings of the lower court by their very nature need to justify and
explain the rationale behind rulings. This involves careful legal analysis of the issues
raised on appeal. The Appeals Judgment in the Damiri Case almost entirely fails

to do this. Further, it is the task of the appellate courts to review the treatment of
jurisprudential issues by the Trial Court. In this case the Appellate Court seems to
be fundamentally unaware of the norms of international practice and jurisprudence
that were relied upon by the Trial Court. Should there be any doubt about the
applicability of international norms and practice, the Ad Hoc Appellate Court itself
states clearly that it is indeed bound by such norms. In setting out the basis of its
conclusion that the conviction of the accused should be reversed, it states:52

51 Cohen, Judgment in First Instance, 171.
52 Appellate Court’s Judgement on Adam Damiri, Putusan No 01/PID.HAM/AD.HOC/2004/PT.DKI, 23.
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“Recalling article 42 (1) letter a and b, Jis. Article 7 letter b,Article 9 letter h,Article
37 and Article 40 of Law No. 26 of 2000 regarding Human Rights Court, articles of
Law No. 8 of 1981 regarding the Criminal Procedural Code (KUHAP), Law No 39
year 1999, the relevant norms and principles of International Humanitarian

”

Law...” [emphasis added]

The result is an appellate decision that is flawed in its understanding and application
of the law and that fails to provide a reasoned justification for its decision. There are
serious legal issues raised in this appeal and the Ad Hoc Appeals Court treats them so
briefly and so cursorily that it reads more like a summary of a decision rather than the
decision itself. A few examples will illustrate these points.

1. The Court enumerates the elements of the offense:53

“Considering, that on both counts, the Defendant was indicted of having committed
the criminal act in article 42 (1) Law No. 26 of 2000, that has the following core

elements....

Considering, that the Ad Hoc Human Rights Court of Appeal is of the opinion
that in relation to element | and 2 of the crime the part of those elements that
is most essential and critical in determining whether or not the crime has been
proven as stipulated in article 42 of Law No. 26 of 2002, namely that it has to be
proven that there was personnel or subordinate of the Defendant committing
gross human rights violations.”

This passage appears to reflect a fundamental misunderstanding. Command
responsibility is not a “criminal act.” Article 42 does not define a crime. The
elements of command responsibility are not elements “of the crime.” Command
responsibility is not a crime but rather a theory of liability that connects a
commander to the criminal acts of his subordinates and makes him or her

liable for those crimes (in this case, murder as a crime against humanity). What
is missing in the Appeals Judgment is therefore a discussion of whether the
subordinates committed crimes against humanity. The Court must analyze the
elements of crimes against humanity in relation to the acts of the subordinate. If
they did not commit such crimes, the rest of the analysis is irrelevant because the
most basic element of command responsibility is missing: the commission by the
subordinates of a crime within the jurisdiction of the Court.

The Appellate Court enumerates this element in the very next paragraph:54

“That in command responsibility, the chain of command can be followed upwards
by fulfilling the following elements: |.There has to be first that there were gross
human right violations committed by his members, if this did not occur, there will
not be command responsibility.”

It correctly states this element, but seems to believe that command responsibility is
also a crime.

53 Ibid., 19.
54 TIbid., 19-20.
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There are also important errors in these two sentences. The first involves the
phrase “the chain of command can be followed upward.” In the jurisprudence

of the international tribunals there does not have to be a formal command
structure or “chain of command” and it does not need to be “followed upward.”
As discussed above, what matters for the purpose of establishing the superior-
subordinate relationship is de facto authority in the form of “effective control.”
To make a finding of effective control the court must inquire whether the alleged
commander possessed the de facto power to prevent these crimes or punish these
specific subordinates. Would they have followed his order to desist had it been
given? Whether the effective control is exercised through or outside of the chain
of command is irrelevant. If there is an intact formal command hierarchy this
may serve as evidence to raise a presumption of the power to prevent or punish.
The burden would then be on the defense to introduce evidence to show that the
command hierarchy was not functioning properly in regard to these specific units
at the time the crimes were committed or the commander became aware of them.
This is, however, only an evidentiary matter, it is not part of the elements and not
a requirement for conviction. For this reason, a military commander in a national
army may be held liable under command responsibility for crimes committed

by paramilitary groups or death squads that are not manned by soldiers and

are entirely outside of the army command structure. Regardless of this de jure
situation, if these units consider the Accused to be in a position of authority

such that he would have the power to prevent, there is a superior-subordinate-
relationship sufficient to fulfill this element.

2. When the Court enumerates what it considers the remaining two elements it
makes further mistakes of central significance: 55

“(b) The Superior knows that the subordinate is committing or about to
commit a crime

(c) The Superior fails to prevent or punish the aforementioned subordinate in
question”

Most seriously, the Court misstates the mental element. Their definition
encompasses only actual knowledge. What is missing is the element of “had reason
to know” or “should have known.” This is a very serious omission because in this
case the real issue should be whether, because of the previous violence, the accused
was put on inquiry notice that crimes might be committed. This crucial issue is
entirely ignored by the Appellate Court. It is also not sufficiently analyzed in the
Trial Judgment. With high level commanders it is frequently the case that they

are distant enough from the scene of the crime that they may not have actual
knowledge that the crimes are being committed or are about to be committed.

In any event this may also be very difficult for the prosecution to prove. The
“reason to know” or “should have known” standards focus instead on other
information available to the commander about factors like previous violence or
criminal conduct, the discipline of the troops in question, potential provocations
or tensions that might lead to violence, etc. If the prosecution can show that the
commander had awareness of such factors in regard to the units that commit the
crimes and that that awareness should have caused him to inquire further, then

55 1bid., 20.
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the mental element (mens rea) is fulfilled. In such a case, to avoid liability the
commander must take effective measure to prevent the crimes. Merely issuing
orders and so on is insufficient. He must implement steps to see that they are
effectively carried out.

. Even more serious is the Appellate Court’s brief justification for rejecting the
factual findings of the Trial Court:”5¢

“Considering, that based on the testimony of witnesses, Lieutenant General Ret.
TNI. Kiki Sahnakri, Major General TNI. Zaki Anwar Makarim.... [names omitted] it
is not proven that there were subordinate/troops under the effective control of the
Defendant who were involved in the clash between the Pro-Independence Group
with the Pro Integration/Autonomy group [...] it has not also been proven that
there was hierarchical and effective relation between the Defendant as the Pangdam
Udayana at the time with those involved in the clash and therefore element | and 2
of the crimes indicted against the Defendant have not been fulfilled by the acts of the
Defendant;”

This discussion is fundamentally unsatisfactory. These few sentences represent the
central basis for the rejection of the findings of the Ad Hoc Trial Court. There

is no discussion of the definition of the elements or how they should be applied
to the facts of the case. There is no analysis of the testimony that is supposedly
exculpatory and no analysis of what evidence the trial chamber relied upon in
reaching its conclusions.

Their Judgment gives no reasons for the finding that no subordinates of the
accused were involved in the attack. “Involved” in what manner? There has been
no discussion of the possible basis of liability of the subordinates. That is the
Court has not considered if the conduct would fulfill the elements of crimes
against humanity. For example, even if they were not involved as perpetrators,
they might have been aiding and abetting, ordering, or inciting. What of the
evidence that the attackers proceeded from the Kodim or of the presence of TNI
commanders at the scene? Whether the Appellate Court accepts such evidence as
sufficient it is nonetheless obliged by basic norms of appellate practice to analyze
such evidence and explain why it is not sufficient to meet the requirement for

liability.

One of the requirements of the trial court’s finding that crimes against humanity
were committed was that there was an attack against a civilian population. The
Appellate Court does not even address this issue and simply refers to a “clash.”
They do not discuss any of the evidence on this point or, despite its crucial
importance, the reasons given by the trial court for its findings. This again is a
failing in meeting the most basic and obvious requirements of appellate practice.

The Court lists a number of witnesses whose testimony it maintains, supports
its conclusion. There is not a single reference to specific testimony of these
individuals let alone an analysis of their version of the facts. Even more
significantly, the Court omits to even mention the witnesses whose testimony

56 Ibid., 20-21.
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contradicts the TNI witnesses they list. There is absolutely no discussion of
credibility or of the standard of review for assessing decisions about credibility
made by the trial chamber. They fail to consider the obvious point that there is
an apparent reason for bias in the testimony of all of the named individuals that
might have, in the judgment of the trial court, undermined their credibility (for
example that many of them were defendants in other trails before the Ad Hoc
Court). This is, of course, exactly what the trial chamber found, but the appellate
court does not even mention this vital holding let alone analyze its foundation.
The central issues that the Ad Hoc Court of Appeal never mentions or considers
are what evidence the Ad Hoc Trial Court relied on, whether this reliance was
reasonable, and whether that evidence supports their conclusions. Of course it
would also have been appropriate to articulate the standard of review they are
applying to the determination of these issues by the trial court.

4. In regard to the third element of command responsibility the Ad Hoc Court of
Appeal concludes:57

“That based on the explanation of the witnesses Lieutenant General Ret. TNI.
Kiki Sahnakri, ...[names omitted] there is no evidence that the defendant or
the subordinate has committed omission in regard to the clash between the Pro
Integration/Autonomy group and the Pro Independence Group. It was just that the
clash could not be overcome, due to the expansive field of conflict and the limited
personnel and equipment. This proves that the Defendant as the Udayana Military
Region High Commander at the time had fully attempted to conduct his function as
the Tactical Command of a Commander Structure within TNI.”

Two points deserve to made here. First, where is the analysis to support this
finding? Quite simply, there is none. There are no specific references to any of the
relevant testimony or to the findings and reasoning of the trial Judgment. When
an appeals court makes factual findings different from those of the trial court its
conclusions need to be based upon a careful examination both of the evidence
and the findings and conclusions of the lower court. This is standard international
practice, except perhaps in the equally flawed appellate decisions of the Court of
Appeal of the Special Panels for Serious Crimes.

Second, there is a fundamental misunderstanding of how command responsibility
works as a theory of liability. The basic reasoning of the Appellate Court is that
there was no “omission” on the part of the accused because the “clash” could not
be controlled. This completely misses the point. The question of whether the
accused had information on the basis of which he should have been on notice

that such crimes might be committed. If so, then he is under an obligation to take
effective measure to prevent the crimes from occurring. The point is not whether
they could have been controlled once they had occurred but whether they could
have been prevented once the accused was aware of the risk that such events might
occur.

Based upon this account of the elements the Ad Hoc Appellate Court concludes
that,58

57 1Ibid., 21.
58 1Ibid., 21-22.
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“Therefore based on the substantiated facts, and also by bearing in mind the expert
opinion of Prof. Dr. Hikmanto Juwana, SH, who opined amongst others “that omission
in the context of Article 42 Law No. 26 year 2000 amongst others the act of letting
subordinates is not the act to omit security [sic] (an act of administrative violation
nature), omission in this context is the act of failing to prevent in regard to an order,
but this has to be seen or determined by the relevant superior and a superior of
higher rank in the Organization’s structure, [and] if there had been an attack against in
the context of this omission, an administrative sanction can be imposed against him;”
[it is unclear in the original text where Juwana’s quote ends]

This passage from the judgment is conceptually incoherent. There appears to

be a completely erroneous understanding of the meaning of the doctrine of
command responsibility as a theory of liability. There also appears to be a similar
misapprehension of the applicable standard under the international jurisprudence
that defines command responsibility. From this perspective all of the talk of
omissions and superiors of higher rank is totally irrelevant. The only issue from
the standpoint of command responsibility is whether there was a culpable failure
to prevent or punish crimes committed by a subordinate. What is n